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Plaintiff moves the Court for an order allowing him to amend the pleadings to include a 
prayer for relief seeking punitive damages from Defendant Wesley C. Prouty. This motion is 
based upon Idaho Code § 6-1604, the record in this case, the memorandum of law submitted 
herewith. and the affidavits of Douglas W. Crandall and Mark Hedge submitted herewith, which 
show there is a reasonable likelihood Plaintiff will prove facts at trial sufficient to support an 
award of punitive damages against Mr. Prouty. 
Plaintiff requests oral argument on this motion. 
Dated, February 1, 2010. 
CRA\A~\ LAW OFFICE 
By: l.,~ ,-l ~ k~) 
DOUGLA W. CRANDALL 
SN_,J;, &A: 
EMILR. BERG/ 
Associated Counsel 
Attorneys For Plaintiff 
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This memorandum will discuss that there is at least a reasonable likelihood Plaintiff will 
prove Defendant Wesley C. Prouty willfully failed to obtain a building permit when he installed 
the third overhead door at 4684 Chinden Boulevard in 1994. Because of this failure, site 
engineering that would have discovered the inadequate water meter cover was not performed, 
with the result that Mr. Stem was horribly injured. Mr. Prouty's conduct was a misdemeanor 
under Idaho Code § 39-4126 and is a basis to claim punitive damages under Idaho Code § 6-
1604. 
The relevant parts of the latter statute provide: 
( 1) In any action seeking recovery of punitive damages, the claimant must prove, 
by clear and convincing evidence, oppressive, fraudulent, malicious or outrageous 
conduct by the party against whom the claim for punitive damages is asserted. 
(2) In all civil actions in which punitive damages are permitted, no claim for 
damages shall be filed containing a prayer for relief seeking punitive damages. However, 
a party may, pursuant to a pretrial motion and after hearing before the court, amend the 
pleadings to include a prayer for relief seeking punitive damages. The court shall allow 
the motion to amend the pleadings it~ after weighing the evidence presented, the court 
concludes that, the moving party has established at such hearing a reasonable likelihood 
of proving facts at trial sufficient to support an award of punitive damages .... 
The Idaho Supreme Court has stated the following standard for determining whether to 
permit a plaintiffs motion to amend the pleadings under that statute to include a prayer for 
punitive damages: 
The court shall permit a plaintiffs motion to amend the pleadings to include a prayer 
for punitive damages "if, after weighing the evidence presented, the court concludes that, 
the moving party has established at such hearing a reasonable likelihood of proving facts 
at trial sufficient to support an award of punitive damages." LC. § 6-1604(2). Whether 
punitive damages may be awarded depends on "whether the plaintiff is able to establish 
the requisite intersection of two factors: a bad act and a bad state of mind." lvfyers v. 
Workmen's Auto Ins. Co., 140 Idaho 495,503, 95 P.3d 977,985 (2004) (internal 
quotations omitted). Therefore, a "reasonable likelihood" must exist that the defendant 
performed a bad act with a bad state of mind. 
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Hall v. Farmers Alliance Afut. Ins. Co., 145 Idaho 313, 319, 179 P.3d 276, 282 (2008). 
The Cou11 also explained in additional detail in Seiniger Law Office, P.A. v. North Pacific 
Ins. Co., 145 Idaho 241, 249-250, 178 P.3d 606, 614- 615 (2008): 
The issue of punitive damages "revolves around whether the plaintiff is able to 
establish the requisite 'intersection of two factors: a bad act and a bad state of mind.' " 
Afyers v. Workmen's Auto Ins. Co., 140 Idaho 495, 503, 95 P.3d 977,985 (2004) (citing 
Linscott v. Rainier Natl. Life Ins. Co., 100 Idaho 854, 858, 606 P.2d 958, 962 (1980)). 
The action required to support an award of punitive damages is that the defendant "acted 
in a manner that was 'an extreme deviation from reasonable standards of conduct, and 
that the act was performed by the defendant with an understanding of or disregard for its 
likely consequences.'" Id at 502, 95 P.3d at 984 (citing Cheney v. Palos Verdes Inv. 
Corp., 104 Idaho 897,905,665 P.2d 661,669 (1983)). The mental state required to 
suppol1 an award of punitive damages is " 'an extremely harmful state of mind, whether 
that be termed malice, oppression, fraud or gross negligence; malice, oppression, 
wantonness; or simply deliberate or willful.' "Id. 
(emphasis added) 
To the same effect, e.g., Vendelin v. Costco Wholesale Corp., 140 Idaho 416, 430-431, 95 P.3d 
34, 48-49 (2004). 
Vendelin and Seiniger, among other authorities, also discuss that a district court's 
decision whether to allow an amendment to claim punitive damages is reviewed under an abuse 
of discretion standard. 
The record that supports Plaintiff's claim for punitive damages against Defendant Prouty 
was presented in Plaintiff's filings regarding the motions for summary judgment addressed by 
this Court's Memorandum Decision filed on January 25, 2010. Among other rulings, this Court 
held there were genuine issues of material fact whether Defendant Prouty obtained a building 
permit, and whether Garden City would have required site engineering in conjunction with the 
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permitting process. Memorandum Decision, page 5. For ease ofreference, the evidence 
regarding Mr. Prouty' s conduct relevant to punitive damages will be repeated here. 
In December, 1994, shortly after Mr. Prouty became the owner of the property where Mr. 
Stem·s employer was a tenant, he installed a third overhead door, opening into the area where 
this accident happened, in order to facilitate forklift access to premises leased to another tenant, 
Mr. Kouba. November 5, 2009, Deposition of Wesley C. Prouty (Second Prouty Depo.) pp. 5, 8-
10. 1 Mr. Prouty' s varied testimony during his two depositions establishes a reasonable 
likelihood that he did nothing to obtain a building permit for that overhead door. During his first 
deposition on August 5, 2008, Mr. Prouty testified he hired Budd Landon to install the door in 
1997 and that Landon was to obtain the building permit. August 5, 2008, Deposition of Wesley 
C. Prouty (First Prouty Depo.), pp. 56-58.2 At his second deposition, on November 5, 2009, 
Prouty changed his testimony and claimed that Freedom Contractors, owned by Larry Charles 
O'Leary did the job in December, 1994. Second Prouty Depo., pp. 5, 8, p. 12, In. 18-p. 13, In. 
4. To support this testimony, he cited a ledger entry he claimed to have found in a "computer 
printout" showing a payment, with no reason noted, to Freedom Contractors in the amount of 
$2500 at that time. Second Prouty Depo., pp. 6-7. He also claimed to have had a telephone 
conversation with Mr. O'Leary in which O'Leary remembered doing the job for Mr. Kouba, 
although Prouty says he paid for it. Second Prouty Depo., p. 8. He further testified that Kouba 
would corroborate this. Second Prouty Depo., p. 10. No such corroboration from Mr. Kouba 
1 The pages of Mr. Prouty's second deposition transcript cited in this memorandum are attached 
as Exhibit A to the Affidavit of Douglas W. Crandall re Motion to Seek Punitive Damages. 
"The pages of Mr. Prouty's first deposition transcript cited in this memorandum are attached as 
Exhibit B to the Crandall Affidavit. 
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was provided, nor was any cancelled check to Mr. O'Leary's company produced. Prouty 
testified he hired Freedom Contractors to take blocks out of the wall and put in an overhead door, 
and is sure he told O'Leary forklifts would use the new door, but does not remember whether he 
asked Freedom Contractors to make any modifications to the area outside the door. Second 
Prouty Depo .. pp. 10-12. He said he did not remember whether he discussed applying for a 
building permit with Mr. O'Leary, but he admitted he did not apply for one himself. Second 
Prouty Depo., p. 12. He testified that he assumed Mr. O'Leary applied for a building permit, but 
also stated he did not go through any building permit process when the door was installed. 
Second Prouty Depo., pp. 13, 20. However, Mr. O'Leary has no memory of even \vorking on the 
job. Deposition of Larry Charles O'Leary (O'Leary Depo.), p. 10, Ins. 11-15; p. 14, Ins. 10-12; 
p. 25, Ins. 7-18; p. 28, Ins. 15-17; p. 30, Ins. 10-18; p. 33, Ins. 3-17; and p. 43, Ins. 1-15.3 
Prouty testified that after his first deposition he called Budd Landon and learned that 
Landon had no recollection of putting in the door, but did remember putting in a row of blocks 
above the steel beam at the top of the door. Second Prouty Depo., pp. 25-26. Prouty had no 
record or memory of paying Mr. Landon and no explanation for why Freedom Contractors 
would not have put in the row of blocks along with the rest of the project. Second Prouty Depo., 
pp. 25-26, 27. 
Prouty first testified that installation of the door was "engineered," but he did not 
remember who did the engineering. Second Prouty Depo., p. 13. In the same deposition, 
however, Prouty admitted that he never applied for a building permit regarding installation of the 
3 The pages of Mr. O'Leary's deposition transcript cited in this memorandum are attached as 
Exhibit C to the Crandall Affidavit. 
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overhead door at 4684 Chinden, and has no evidence or recollection that one was ever applied 
for or obtained, or that an engineering plan was completed pertaining to installation of the door. 
Second Prouty Depo., pp. 34-35. 
In more detail, his testimony at pages 34-35 of his November 5, 2009, deposition was as 
follows: 
Q. (BY MR. CRANDALL) Mr. Prouty, I think we've established the fact that at 
no time in 1994 did you personally apply for a building permit regarding the installation 
of the overhead door at 4684 Chinden Boulevard. Is that a fair statement? 
A. That's correct. 
Q. Do you have any evidence that a building permit was ever obtained from 
Garden City as it pertains to the modification in 1994 being the installation of the 
overhead door at 4684 Chinden Boulevard? 
A. No, I do not. 
Q. Do you have any recollection at all that a building permit was obtained for 
4684 Chinden Boulevard in 1994? 
A. No. 
Q. Do you have any evidence to suggest that an engineering plan was completed 
as it pertained to the 1994 installation of the overhead door at 4684 Chinden Boulevard? 
A. No. 
MR. REID: Object to the form of that last question. I'm sorry. 
Q. (BY MR. CRANDALL) As far as you know, Mr. Prouty, no building permit 
was ever obtained in 1994 as it pertains to the installation of the overhead door at 4684 
Chinden Boulevard; is that fair? 
MR. REID: Object to the form. 
You can answer it, though, if you know. 
THE WITNESS: I don't know. 
Plaintiff's filings regarding the motions for summary judgment that this Court addressed 
in its January 25, 2010 Memorandum Decision discussed that Mr. Prouty's failure to obtain a 
building permit violated Idaho Code§ 39-4111. At the time the third overhead door at 4684 
Chinden was installed, that statute provided: 
"It shall be unlawful for any person to do, or cause or permit to be done, 
whether acting as principal, agent or employee, any construction, improvement, 
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extension or alteration of any building, residence or structure, coming under the purview 
of this chapter, in the state of Idaho without first procuring a permit from the appropriate 
agency authorizing such work to be done."4 (holding added) 
The legislature specifically foreclosed the excuse by a landowner of claiming to rely on 
someone else to get the permit by providing that liability would attach to a "principal, agent or 
employee" if that person "cause[ d] or permit[ted] to be done" any construction without obtaining 
a required permit. This high standard ofresponsibility is reasonable in view of the serious 
injuries that can result from unsafe construction, as in this case. 
Violation of§ 39-4111 can be a misdemeanor under Idaho Code § 39-4126. That statute 
provides, in relevant part: 
( 1) Any person who willfully violates any provision of this chapter or who 
willfully violates any provisions of the codes enumerated in this chapter or rules 
promulgated by the administrator or the board pursuant to this chapter, is guilty of a 
misdemeanor ... 
( emphasis added) 
Thus, the key to whether failure to obtain a required building permit is a misdemeanor 
under that statute is whether the failure was willful, which is also one of the grounds that the 
Idaho Supreme Court has held in the recent Seiniger, and Vendelin decisions cited above 
supports a claim for punitive damages under Idaho Code § 6-1604. 
"Wilfully" ( an alternative spelling) is defined as follows in Idaho Code § 18-101, a part 
of the Title Regarding Crimes and Punishments: 
1. The word "wilfully," when applied to the intent with which an act is done or omitted, 
implies simply a purpose or willingness to commit the act or make the omission referred 
4 Subsequent amendments would not change the application of Idaho Code § 39-4111 to this 
case, and have not changed the balded language. 
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to. It does not require any intent to violate law, or to injure another, or to acquire any 
advantage. 
That definition is consistent with longstanding Idaho caselaw. See In re Weick, 142 Idaho 275, 
281, 127 P.3d 178, 184 (2005); and State v. Johnson, 74 Idaho 269, 275-276, 261 P.2d 638. 
641 (1953). 
There is certainly a reasonable likelihood that Plaintiff will prove Defendant Prouty acted 
so willfully in failing to obtain a building permit in this case. The evidence supports a 
conclusion that he intentionally did nothing to obtain a building permit. Then, after this accident 
resulted, he testified inconsistently and without corroboration to relying on other people to get 
the pem1it, a reliance that Idaho Code§ 39-4111 would not recognize as an excuse in any case. 
The possibility of such horrible injuries to employees, customers, and visitors as occurred to Mr. 
Stem in this case when a commercial landlord so willfully fails to obtain a building permit is 
outrageous and precisely supports liability for punitive damages under the standards of Idaho 
Code § 6-1604 and the Idaho Supreme Court decisions cited above. In addition to being contrary 
to statutes and ordinances, it is an extreme deviation from the accepted standard of care in the 
construction industry. Affidavit of Mark Hedge re Motion to Seek Punitive Damages, ir 3. 
CONCLUSION 
Plaintiff's motion to allow him to amend the pleadings to include a prayer for relief 
seeking punitive dan1ages from Defendant Wesley C. Prouty should be allowed. 
Dated, Febrnary j, 2010. 
MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF'S MOTION TO INCLUDE 
PRAYER FOR RELIEF SEEKING PUNITIVE DAMAGES AGAINST DEFENDANT 
PROUTY - Page 8 
001212 
Respectfully Submitted, 
By: 
----~-------
,, DOUGLAty· CRANDALL 
lJ R. ~ 
EMJLR.B~ 
Associated Counsel 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
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JOHN STEM, 
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STATE OF IDAHO ) 
) ss 
County of Ada ) 
Douglas W. Crandall, being first duly sworn, deposes and states as follows: 
1. I am an attorney licensed to practice law in the State of Idaho and I represent the 
Plaintiff in the above-entitled matter. I make this affidavit based on personal knowledge. 
2. Attached as Exhibit A are true and correct copies of the following pages from the 
November 5, 2009, Deposition of Wesley C. Prouty taken in the related case of Marc Jung v. 
Wesley C. Prouty, also filed in the Fourth District Court for Ada County: Cover page, pp. 5-13, 
1 7-2 L 25-29, and 31-35. 
3. Attached as Exhibit Bare true and correct copies of the following pages from tl1e 
August 5, 2008, Deposition of Wesley C. Prouty taken in this case: Cover page, pp. 56-58, and 
91-92. 
4. Attached as Exhibit Care true and correct copies of the following pages from the 
Deposition of Larry Charles O'Leary taken in this case: Cover page, pp. 10, 14, 25, 28, 30, 33, 
35, 36, and 43. 
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IN TI!E DISTRICT COURT OF THE FOUR1H JUDICIAL DlSTRICT 
OF TI!E STA1E OF !DAHO, TN AND FOR IBE COUNTY OF ADA 
MARC F. JUNG, ) 
5 ) 
Plaintiff, ) 
6 ) 
vs. ) Case No. CV Pl 0821793 
1 ) 
\VESLEY C. PROU1Y, ) 
8 ) 
Defendant ) 
g ) 
10 
l! 
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13 DEPOSmON OF WESLEY C. PROUTY 
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15 Boise, Idaho 
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Rebecca Bowker, CSR Ii 133, RPR 
DEl'OS!T!ON Or WESLEY C. PROUTY 
BB IT REMEMBERED that the deposition of 
WESLEY C. PROUTY was taken by the Plaintiff at the 
offices ofRingen Law, Chartered, located at 455 South 
Third. Boise, Idclio, before Associated Reporting. !nc., 
RebeC'ca Bowker, a Court Reporter nnd Notary Publi<: in 
and for the County of Ada, State ofldaho, on Thursday, 
1he 5th day of November, 2009, colll!Th!ncing al the hour 
ofg:os a.m. in the above-entitled matter. 
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EXAMINATION 
WESLEY C. PROUTY PAGE 
By: Mr. Crandall 4 
EXHIBITS 
(No exhibits marked.) 
Page 
PROCEEDINGS 
WESLEY C. PROUTY, 
a witness having been first duly sworn to tell the 
truth, the whole truth, and nothing but the truth, was 
examined and testified as follows: 
EXAMINATION 
BY MR. CRANDALL: 
Q. Mr. Prouty, would you please state your name 
and spell it for the record, please? 
A. Wesley C. Prouty. That's W-E-S-L-E-Y C. 
P-R-0-U-T-Y. 
Q. Mr. Prouty, we've met previously in the 
companion case of John Stem. Do you remember that? 
A. Yes, I do. Q, And we've taken your deposition before? 
A. Yes, 
Q. And you were under oath at the time of that 
deposition? 
A. Yes. 
Q. And you told us the truth in that deposition? 
A. Yes. 
Q. And has thei·e been any changes to the 
deposition that you would like to make at this point? 
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·A. Yes. 
Q. Any inaccl!racies that you talked about in 
that deposition that we need to talk about today? 
A. Yes. 
Q. Okay. Let's start with those, if we could. 
Let's start with the first inaccuracy of your 
deposition in the Stem case. What would that be? 
A. That was related to Budd Landon Masomy. 
Q. What did you tell me initially about 
Mr.Landon? 
A. I stated that Budd Landon had done that --
put the overhead door in for me. And since then, I 
found out that -· I found some records that showed that 
it was Freedom Contractors, not '96 or 97, but December 
of'94. 
Q. So if I understand your testimony today, 
you're indicating to me that in December or thereabouts 
in I 994, an entity called Freedom Contractors put into 
the 46 -- is it 4684? 
A. Yes, 
Q. -- building an overhead door? 
A. An overhead door, right. 
Q, And you indicated that you had come across 
some records. \\'hat records did you come across? 
A. I came across a ledger. I had a printed 
Page 5 
ledger from '94 from my genera! ledger. And it showed 
a check for $2500 to Freedom Contractors. 
Q. Do you have a copy of the check? 
A. I don't have a copy of the check. 
Q. What exactly -- When you refer to records, 
are you refen-ing generally to this ledger you're 
speaking about? 
A. Yes. 
Q. Is there any additional records besides that? 
A. No, there isn't. 
Q. Do you have a hard physical copy of that 
ledger? 
A. I believe·· 
Did I give you a copy or do you remember? 
MR. REID: Ifwe do, we've produced it. If you 
did. we produced it. 
THE WITh1ESS: But I do have a copy. 
Q. (BY MR. CRANDALL) My question is, is there a 
copy of a general ledger in which there is in that an 
entry of $2500 to Freedom Contractors? 
A. Yes. 
Q. What I received was a •• what looked to be a 
printout from a bank that said $2500 Freedom 
Contractors. Is that what you're refetl'ing to when you 
tell me that there's a general ledger? 
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A. It was a printoff off the computer. 
Q. Okay. Tell me what was on that. \Vhat did it 
say? 
A. It said Freedom Contractors, $2500. That's 
all it said. 
Q. Did it have a date? 
A. It was December somethlng of 1994. I don't 
remember the exact date on it. 
Q. Any other information besides that printoff 
that you have at your disposal that would suggest that 
in December of 1994, you hired Freedom Contractors to 
install an overhead door? 
A. I had conversation with him. 
Q. You had a conversation with Mr. O'Leary1 
A. Yes, r did. 
Q. And when was that? 
A. Three months ago. I don't know exactly when 
it was, maybe four months ago. Since the deposition. 
Q. And do you remember what you -- the 
conversation consisted of between you and Mr. O'Leary? 
A. I introduced myself to him. And I introduced 
myself to him and told him that he had put this door in 
for me in 1994. 
Q. Okay. And what did Mr. O'Leai)' tell you? 
A. And Mr. O'Leary says -- he says, well -- And 
Page 
r told him where it was. And he said at that time, he 
says, well, I thought I did that for Vince Kouba. And 
I said, well, he's the one that contacted you. Because 
he was friends of O'Leary's son. So he's the one that 
contacted. 
Q. Kouba did? 
A. Yes. But I'm the one that paid him for it. 
Q. So at that point, Mr. O'Leary in this 
conversation remembered putting in the overhead door? 
A. Yes. 
l'vfR. REID: Excuse me. Object to fo1m, misstates 
testimony. 
MR. CRANDALL: You can answer the question. 
THE Wl1NESS: Yes. 
Q. (BY MR. CRANDALL) And he distinctly 
remembered putting in the overhead door at the location 
of 4684 Chlnden Boulevard? 
A. He said to me, I vaguely remember it, but I 
thought I was doing it for Vince Kouba. And that's 
when l stated that, yes, you did, but I paid you. It's 
my building. So ... 
Q. Did you hire Mr. O'Leru.y's Freedom 
Construction Company to put in the door? 
A. Well, yes, they put in the door. 
Q. B"ut did you hire them to do that? 
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1 · A. Well, I suppose I did hire him to do that. 1 
2 Q. And when did you do that? 2 
3 A. December of'94. 3 
4 Q, And when you hired him, did you meet with him 4 
5 initially and go through -- 5 
6 A. No. 6 
7 Q. Let me finish my question. 7 
8 -- initially go through the whole process B 
9 with him and where you want the door and all the 9 
o details of that? o 
1 A. Well, I would suppose we did, but I don't 1 
2 recall all of those details. 2 
3 Q. Okay. Since the last time we talked during 3 
4 your deposition, have you had discussions with 4 
5 Mr. Vince Kouba regarding this lawsuit? 5 
6 A. Yeah. Yes, I have. 6 
7 Q, When was that? 7 
8 A. Well, I don't recall. Since I talked to 8 
9 O'Leru:y. So sometime since the deposition, yes. 9 
O Q. All right. And what did you discuss with o 
1 Mr. Kouba at that time? 1 
2 A. About the door being put in. 2 
3 Q. Okay. And what did he tell you? 3 
4 A. Well, he's the one that told me that -- when 4 
5 I saw Freedom Contractors in that ledger, he says, 5 
Page 9 
1 well, I know those guys. That's when I found out who 1 
2 O'Leary was. He says, I know those guys. His son is 2 
3 my friend. And that's who put the door in. 3 
4 Q. Did Mr. Kouba have any memory of Freedom 4 
5 Contractors being on the scene putting in that door? 5 
6 A. Of course. 6 
7 Q. And he told you that? 7 
8 A. Of course, he did. 8 
9 Q. So Vince Kouba is going to tell -- if I talk 9 
O to him, he's going to say I remember Freedom O 
1 Contractors being on the scene, putting that door in? 1 
2 A. Yes. 2 
3 Q. Was Freedom Contractors hired to install the 3 
door and in addition to that provide a loading ramp for 4 
using forklifts out that door at 4684 Chinden 5 
Boulevai:d? 6 
A. I don't understand the question. What do you 7 
mean a loading ramp? 8 
Q. Did they -- Let me ask you this question: 9 
\\/hat was the scope of the job you hired Freedom 0 
Contractors to do in 1994 as it pertained to the 
overhead door? 
A. To take out the cinder blocks and put an 
overhead door in it. 
Q. Did you tell them that a forklift would be 
Page 10 
used out that door? 
A. Well, I'm sure I did. 
Q. Okay. And as to the area in which the 
forklift would be driven outside that door, did you 
hire Freedom Contractors to make any modifications to 
that area? 
A. Oh, as far as the -- Probably did. I'm not 
sure about that, but I probably did do tltat. Let me --
Q. I'm sorry. I didn't mean to cut you off. 
A. No. I'm not sure ifhe --
MR. REID: I'm going to instruct you not to 
speculate, Mr. Prouty. Answer the question truthfully 
and honestly of what you know. Don't just sit here and 
guess what you may or may not have done. 
THE WITNESS: So I don't know about that. 
Q. (BY MR. CRANDALL) You don't know whether or 
not you hired Freedom Contractors to perform any 
modifications to the area outside the newly constructed 
overhead door at 4684 Chinden Boulevard? 
MR. REID: Object to form. What area are you 
talking about, counsel? 
Q. (BY MR. CRANDALL) The area ou-:Side the 
front, immediately beginning with the ramp and the area 
outside that to which forklifts would be driven, did 
you hire Freedom Contractors to make any modifications 
Page 11 
to that area? 
A. l don't remember that. 
Q. You've been by that pa1iicular door on many 
occasions, have you not? 
A. Oh, yes. 
Q. And outside that door, there is a ramp or a 
slope that's been put in? 
A. Yes. 
Q. Do you understand what I'm talking about when 
I say that? 
A. Yes, I do. 
Q. Who, if you know, put in that ramp or slope? 
A. I don't remember. 
Q. Would that have been part of Freedom 
Contractors' original purpose in which you hired them 
to do that? 
A. It could have been. 
Q. Did you have any discussions with Mr. O'Leru:y 
about obtaining a building permit for putting in the 
overhead door? 
A. I do not remember. 
Q. Did you yourself ever apply for a building 
pem1it to put in the door in 1994, the overhead door, 
at 4684 Chinden Boulevard? 
A. No. 
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1 Q. Did you assume that Mr. O'Leary perfo1med 1 
2 that function? And that function meaning applying for 2 
3 a building permit. 3 
4 A. I assumed he did. 4 
5 Q. I think you testified in your previous 5 
6 deposition that the installation of that overhead door 6 
7 had been engineered? 7 
8 A. Yes. 8 
9 Q. And I think at that time you told me you 9 
O didn't remember who had done the engineering? 0 
1 A. I did not remember. 1 
2 Q. Since the time in which you've had this 2 
3 discussion with Mr. O'Leary, were you able to identify 3 
4 or come across any information that would shed light in 4 
5 terms of who engineered that pa1ticular door? 5 
6 A. No, I do not have any clue. 6 
7 Q. Did you discuss that at all with Mr. O'Leary? 7 
B A. I don't remember if that came up in the 8 
9 discussion. I think the building permit came up, but 1 9 
a don't remember if that was discussed. 0 
1 Q. So you did have a discussion with Mr. O'Leary 1 
2 about the building pe1mit? 2 
3 A. Yes. 3 
4 Q. What did he tell you? 4 
5 A. He told me that he'd been in business a long 5 
Page 13 
1 time. And in his line of work, he should have got a 1 
2 building permit. He should have -- Yeah, he should 2 
3 have got the building pennit ifhe did the work. 3 
4 Q. Have you had an opportunity to review 4 
5 Mr. O'Leary's deposition since it's been taken in the 5 
6 case of John Stem versus Wes Prouty? 6 
7 A. He -- Mr. Reid showed me -- 7 
8 1\1R. REID: You don't tell him what I told you. 8 
9 Q. (BY IvfR. CRANDALL) I'mjust asking if you've 9 
0 seen -- O 
1 1\1R. REID: He asked you if you reviewed the 1 
2 deposition. 2 
3 THE WITNESS: No. 3 
4 Q. (BY MR. CRANDALL) You haven't read that at 4 
5 aU? 5 
6 A. No. 6 
7 Q. Mr. Prouty, I understand that you yourself 7 
8 have on occasions, both prior and subsequent to this -- 8 
9 subsequent to putting in the door at 4684 Chinden 9 
0 Boulevard, have acted in the capacity of a contractor? 0 
1 A. As a subcontractor. 1 
2 Q. Subcontractor. Okay. 2 
A. Yes. 3 
Q, Have you yourself ever applied and been given 4 
a building permit? 
Page 14 
A. I'm trying to think if 1 ever did. I can't 
remember ifl did or not. 
Q. There's a building adjacent to 4684 Chinden 
Boulevard that I believe at least at one time you 
owned? 
A. Yes. 
Q. Did you construct that building? 
A. I had it -- Double D Builders constructed 
that building. 
Q. And as patt of that building, were you 
required personally to obtain a building pe1mit? 
A. I believe Double D got the building permit. 
I'm not sure about that, but I believe he did. 
Q. Are you familiar with the process of 
obtaining a building permit in Garden City? 
A. Not really. So I assume that Double D got 
the building perm it. 
Q. But I'm just as.king in general, are you 
familiar with the process and requirements expected of 
somebody when applying or needing to apply for a 
building permit? 
A. Yes. 
Q. How are you familiar with that process? 
A. Because I've been in the floor-covering 
business around builders for the last 20-some years. 
Page 15 
Q. So in 1994 when you put the door -- overhead 
door in at 4684 Chinden Boulevard, were you aware at 
that time that you did need a building peimit to put 
that overhead door in? 
MR. REID: Object to the form of the question, 
misstates evidence, based on a legal conclusion, based 
on a hypothetical. 
MR. CRANDALL: Do you need the question reread? 
THE WITNESS: Yeah. 
MR. CRANDALL: Please read the question to him. 
(Record read by repo1ier.) 
THE WITNESS: Yes. 
Q. (BY MR. CRANDALL) Are you licensed as a 
general contractor? 
A. No. 
Q. Would you agree with me that in 1994, by 
placing in the overhead door, that you were altering 
the use of 4684? 
A. Repeat that. 
Q. In 1994, when you put the overhead or had the 
overhead door put in at 4684 Chinden Boulevard, would 
you agree with me that you were altering the use of 
that building? And by building, I mean 4684 Chinden 
Boulevard. 
A. No. 
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· Q. So by putting that door in 4684, you were not 
allowing forklifts to be driven into 4684 and out of 
4684 of the building itself? 
MR. REID: Object to the fonn of the question. 
THB WITNESS: Well, the whole back area was a 
loading zone. 
Q. (BY MR. CRANDALL) I appreciate that. But my 
understanding is that the loading zone that you're 
talking about was limited to 4688, where the Custom 
Interiors was done. And as far as access to putting a 
forklift inside of 4684, you put the overhead door in 
in 1994 to allow forklifts to have access to 4684? 
MR. REID: Object to fonn of the question, 
misstates evidence again. 
TI-IE WITNESS: Okay. No. Because on my set of 
plans that I have that I got from the people I bought 
the building from shows that whole area as a loading 
zone. 
Q. (BY MR. CRANDALL) I appreciate that. My 
question is different. My question is, as to 4684, the 
area in which l\1r. Kouba was running his jetski shop out 
of - Are you with me? 
A. Yes. 
Q. As to that area, putting in the overhead door 
in 1994 changed the use, to wit, allowing forklifts to 
Page 17 
go in and out of 4684 Chinden Boulevard? 
:MR. REID: Object to the form of the question. 
THE WITNESS: No. 
Q, (BY MR. CRANDALL) So you're telling me that 
pl'ior to putting that overhead door in at 4684, you 
could get a forklift inside that particular part of the 
building? 
A No, we couldn't. But we used the area behind 
there. 
Q. l appreciate that. But that was for 4688. 
MR. REID: No. Object to the question. Counsel, 
you're getting argumentative. 
MR. CRANDALL: No, I'm not. I'm asking him a very 
simple question. 
MR. REID: Counsel, you're going to have to let me 
fi.njsh. Okay? 
MR. CRANDALL: Okay. 
MR. REID: I said, you're getting argumentative. 
rm going to let you ask one more question in a 
nonargumentative fashion. And that's the last question 
you're going to ask on this topic. 
MR. CRANDALL: I'm going to ask this question, If 
we have to, we'll stop and go get in front of the 
judge. 
Q. (BY MR. CRANDALL) I want to know, in 4684, 
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in that particular area of the building-· Are you 
with me? 
A. Yes. 
Q, By putting the overhead door in in l994, you 
allowed that access to that portion of the building by 
way of forklift? 
MR. REID: Object to the fonn of the question. 
THE WITNESS: Well, truthfully, r don't know how 
to answer that tl1e way you're stating it. Okay? 
Q. (BY MR. CRANDALL) The question - rm not 
trying to be difficult. I'm not trying to be 
argumentative. My question is: By putting the 
overhead door in in '94, that allowed 4684 to be used 
both going in and out of that particular building by 
way of a forklift? 
MR. REID: Object to the fonn of the question. 
TIIB WITNESS: It changed the use? 
Q. (BY MR. CRANDALL) I didn1t say changed the 
use. I'll just say, would it have allowed you to take 
a forklift and drive into the interior po11ion of 4684 
by putting the overhead door in in 1994? 
A. Yes. 
MR. REID: And that's a different question, 
counsel. 
MR. CRANDALL: I didn't try to make it a different 
Page 19 
question. 
.MR. REID: Well, you did. That's the reason for 
my objection. 
Q. (BY .h--IR. CRANDALL) When you hired Freedom 
Contractors to put tlle door in, did you go through the 
building-pennit process and the appropriate questions 
that needed to be asked in the building-pennit process? 
A. No. 
Q. In the area behind 4684 Chinden Boulevard, I 
understand from your testimony that you on occasions 
prior to 1994 used that area to unload and load 
carpeting with a forklift? 
A. Yes. 
Q. And were you the only one that had perfonned 
that particular function, i.e., using a forklift to 
load and unload carpet at that location? 
A. Prior to when? 
Q. Prior to 1994. 
A. Well, I was there in 1992. 
Q. My question is, besides yourself, did you 
ever see anyone else using that area behind 4684 as a 
loading and unloading area? 
A. Well, using a forklift, is that what you want 
to know? 
Q. Yes. 
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1 · A. Before the door was put in, Kouba had used a 1 
2 forklift to unload some stuff out there. 2 
3 Q. And you saw him do that? 3 
4 A. Yes, I did. 4 
5 Q. And where did he load and unload that stuff 5 
6 ~? 6 
7 A. Well, at the time, he put some of it in my 7 
8 place until we got the door up, in 4688. 8 
9 Q. Do you ever remember writing a check directly 9 
0 to Garden City in 1994 that may have been reflective of · 0 
1 the purchase ofa buildingpennit? 1 
2 A. N~ 2 
3 Q. Did you examine your ledgers for any checks 3 
4 that had been written to Garden City during that 4 
5 particular period oftime, that being in the 1994 time 5 
5 frame? 6 
7 A. What part of the ledger I had, no. 7 
8 Q. Have you used Mr. O'Lea1y as a contractor 8 
9 since 1994? 9 
o A. No. o 
1 Q. Had you used Mr. O'Lewy as a contractor 1 
priorto 1994? 2 
A. No. 3 
Q, Did you ever have the loading area used by 4 
4684 Chinden Boulevard engineered for the use of a 5 
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1 forklift as it pertains to the area from the overhead 1 
2 door towards Fenton Street? 2 
3 MR. REID: Object to the form of the question. 3 
4 THE MTNESS: No. 4 
5 Q. (BY MR. CRANDALL) Did anyone ever complain 5 
6 to you about the area outside of 4684 used as a loading 6 
7 and unloading area as being unsafe? 7 
8 A. No. 8 
9 Q. The area outside of 4684 Chinden Boulevard 9 
that is used as an unloading and loading area, did the 0 
loading ramp have lips or ledges that needed to be 1 
modified in order to use a forklift out in the area, 2 
3 unloading and unloading area of 4684 Chinden Boulevard? 3 
4 MR. REID: Object to the form of the question. 4 
5 TIIE WITNESS: No. 5 
Q. (BY MR. CRANDALL) Have you personally driven 6 
a forklift in and out of 4684 Chinden Boulevard? 7 
A. Yes. 8 
Q. You've used this area in which this accident 9 
O took place previously? 0 
1 A. Yes. 1 
2 Q. And you had to drive a forklift and haul 2 
3 whatever inside4684 Chinden Boulevard? 3 
A. Yes, I have. 4 
Q. Did you notice any kind of ledges or lips to 5 
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the concrete that existed at that time? 
A. No. 
Q. Did you have to do any kind of modification 
to that entry area that has -- that may have had the 
lip area to it in order to drive your forklift inside 
4684 Chinden Boulevard? 
A. No. 
Q. Do you know who, if anyone, placed the sheet 
of wood up to the edge of the entryway in o!'der to 
facilitate a more even loading area in which to have 
the front-end loader travel inside 46847 
~IR. REID: Object to the fonn of the question. 
THE WI1NESS: Yes. I did, since the accident. 
Q. (BY MR. CRANDALL) Oh, >'OU put that in after 
the accident? 
A. That little piece of wood, yeah. 
Q, Why did you do that? 
A. Because it was rough getting in there. 
Q. Why didn't you just repair it with concrete? 
A. .Because there was nothing operating in there. 
I haul stuff out. Custom Rocle Top moved out of there. 
And I was putting some stuff back in there myself. 
Q. And is that when you put the piece of wood in 
there on the lip of that concrete? 
A. Yes. I have a different Hystel', a11d it's got 
Page 23 
a different set of wheels on it. 
Q. What kind of wheels do you have on your 
Hyster? 
A. Hard rubber wheels. 
Q. What type of wheels did the Hyster --
front-end .forklift that Mr. Stem had have on it? 
A. I don't know. 
Q. Why would you tell me that they were 
different? 
A. Well, I don't know why I said they're 
different. T don't know. 
Q. You don't know if they're different? 
A. Well, most Hysters are all different. So I 
don't have any clue what -- His is just a totally 
different Hyster. 
Q. So you don't know whethel' or not they were 
diffe1·ent or not, the tires on Mr. Stem's accident 
Hyster and the Hyster you're using? 
A. No, I don't. 
Q. By putting the board in on that lip of the 
concrete, did it allow it to pass across there 
smoother? 
A. Yes. 
Q. Is that why you put it there? 
A. Yes. 
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· Q. Did you make any other modifications to the 
loading/unloading area since the accident? 
MR. REID: Object to the fo1m of the question. 
Q. (BY l\-1R. CRANDALL) Outside of the area of 
4684 that was used as a loading/unloading area. 
A. No. 
Q. Was any of the area behind 4684 and 4688 
Chinden Boulevard ever landscaped? 
A. Yes. 
Q. Which area was landscaped? 
A. From the laundromat to the first building of 
4688. 
Q. Describe that landscaping to me. 
A. Well, when I got there, it was just a bunch 
of weeds, 
Q. Did the landscaping encompass any trees? 
A. In what area? 
Q. Behind 4684 and 4688 Chinden Boulevard. 
A. Well, there was a shrub on the very -- it 
would be east end, outside the building. And the other 
direction, no. 
Q. Did you meet with Budd Landon after your 
deposition in the John Stem versus Wes Prouty case? 
A. I called Budd Landon to see if he recalled 
doing the door. 
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Q. And what did Mr. Landon say? 
A. Budd said no. 
Q. Did he remember doing some masonry work? 
A. He remembered putting one row of block above 
the steel beam. 
Q. Did Mr. Landon remember working for Freedom 
Contractors in the placement of the door in 1994 at 
4684 Chinden Boulevard? 
A. No. 
Q. Did you personally hire Mr. Landon to do 
that? 
A. To put that one ww of block in, yes. 
Q. And you paid him? 
A. Yes. 
Q. In your ledger, do you have any reference to 
having paid Mr. Landon for doing that work in 1994? 
A. No. 
Q. Do you have any documentation whatsoever that 
shows you paid Mr. Landon in 1994 for working on 4684 
Chinden Boulevard? 
A. Not that I recall. 
Q. Do you recall how you paid him? 
A. No, I don't. 
Q. Do you recall how much you paid him? 
A. No, I don't 
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Q. Do you know why Mr. O'Leary, who you've hired 
to put in the door, wouldn't have done the mason work 
at that location? 
A. I don't recall. 
Q. Was he hired as a general contractor to put 
the door in? 
A. Was who hired? 
Q. I'm sorry. Mr. O'Lea1y, Freedom Contractors. 
A. Yes. 
Q. And as pa1t of that responsibility, was he 
required to do the entire job, start to beginning 
(sic)? 
MR. REID: Object to fo1mofthe question, 
THE WITNESS: I assume, but I don't remember why 
he didn't do it. 
Q. (BY MR. CRANDALL) Why he didn't do the 
A. The row of blocks. 
Q. Outside the back of 4684 and 4688 Chinden 
Boulevard, was there ever an area designated as a 
loading and unloading area? 
MR. REID: Object to the fonn of the question. 
TIIB WllNESS: The whole back area. 
MR. REID: Counsel, I'm not trying to be giving 
you a hard time. What do you mean designated, by who, 
for what, how? 
27 
Q. (BY !\,fit CRANDALL) .Was there ever anyone who 
gave you instmctions about outside the back of 4688 
and 4684 Chinden Boulevard as to where you could drive 
a forklift and where you could not drive a forklift? 
A. No. 
Q. Did anyone ever suggest to you that driving a 
forklift on asphalt outside of 4688 and 4684 Chinden 
Boulevard was unsafe? 
A. No, 
Q. Do you believe that it was safe to drive your 
forklift across asphalt outside the back of 4684 
Chinden Boulevard? 
A. Yes. 
Q. The forklift I'm talking about is the one 
with the hard rubber tires. 
A. Whose? 
Q. Yours. 
A. Yes. 
Q. You felt like it was safe to drive your 
forklift with the hard rubber tires in the area behind 
4684 Chinden Boulevard? 
A. Yes, I did. 
Q. But you didn't feel that driving your 
forklift with the hard rubber tires outside the back of 
4684 Chinden Boulevard would be safe as it pertained to 
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the water valve covers? 1 
MR. REID: Objection to the fonn of the question. 2 
I really don't understand that. 3 
MR. CRANDALL: Let me try to reask the question. 4 
MR. REID: Okay. 5 
Q. (BY :MR. CRANDALL) The area behind your 4684 6 
Chlnden Boulevard, I believe you told me you felt as 7 
though it was safe to drive your forkii ft with the hard 8 
rubber tires behind 4684 Chinden Boulevard in !he area 9 
used as a loading and unloading area; is that correct? 0 
A Yes. 1 
Q. Did you also, in addition to that, feel as 2 
though you could drive your forklift with the hard 3 
rubber tires behind 4684 Chinden Boulevard across the 
water valve covers? 
A. At the time, I never gave it any thought. 6 
Q. But did you feel as though it was a safe 7 
thing to do at that time? 8 
A. Well, sure. 9 
Q. Did you make any kind of attempt when 0 
operating your forklift behind 4684 to avoid driving 
across the water valve covers? 
A No. I probably never gave it any thought. 
Q. Vince Kouba also had a brother that was 
working out of that area as well? 
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A. Yes. 1 
Q. What was his name? 2 
A. Warren. 3 
Q. And have you had a discussion with Warren 4 
Kouba about this? 5 
A. No. 6 
Q. When you discussed with 1\lfr. Vince Kouba, did 7 
you locate Mr. Vince Kouba? 8 
A. Did I what? 9 
Q. Were you able to locate Mr. Vince Kouba? 0 
A. Well, yes. 1 
Q. How did you do that? 2 
A. By telephone. 
Ii Q. And you have his telephone number? A. Yes. Q. Do yoii know what it is? A. Off the top of my head, no. 
! Q. Would you be able to supply that to your [8 
counsel? tl 9 
A. ~ ,_ure. 
! 
20 
Q. Have you reviewed the deposition testimony of ~l 
Officer Heath Compton? F2 
A. No. 1?3 r Q. Have you read any of the depositions in this i2 4 
case? ~5 
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A. Ofwho? 
Q. Any depositions in this case, have you read 
any of the depositions in this case? 
A No. 
Q. Have you read your own deposition? 
A. Yes. 
Q. Do you agree with his testimony that you 
advised your employees not to drive over the water 
valve covers, like the one that was involved in this 
accident? 
MR REID: Object to the folm of the question. 
MR. CRANDALL: You can answer it. 
THE WITNESS: No. 
Q. (BYMR. CRANDALL) Did you not advise your 
employees just to avoid driving across the water valve 
covers? 
A Not that one. 
MR. ELLIS: I'm sony, I didn't hear the answer. 
THE WITNESS: I said, "not that one". 
Q. (BY MR. CRANDALL) Do you agree with the 
testimony of Detective Lance Anderson that you 
instructed your employees not to drive over the water 
valve covers, because you didn't trust them? 
MR. REID: Object to form of the question. 
THE WITNESS: I don't know who Lance Anderson is. 
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Q. (BYMR CRANDALL) Do you agree with the 
testimony of Mr. Anderson that you instructed your 
employees not to drive over the water valve covers, 
because you didn't trust them? 
MR. REID: Object to the fonn of the question. 
MR. ELLIS: Counsel, can you state the basis of 
that objection? 
MR. REID: Yes, misstates the facts, assumes facts 
not in evidence. 
MR. ELLIS: Tbls is a discovery deposition. 
MR. REID: It can be, I can make any objection I 
want, counsel. 
Q. (BY MR. CRANDALL) rm sorry, did you answer 
the question? 
A. No, 1 didn't. 
MR REID: Hang on wblle rm objecting, It's also 
argumentative, asking him if he agrees with what 
somebody else said. 
MR. CRANDALL: Are you ii,strncting him no! to 
answer the question? 
MR. REID: No. I'm just telling you what my 
objection is. 
Q. (BY lv1R. CRANDALL) Do you agree with the 
testimony of Detective Lance Anderson that you 
instructed your employees not to drive over the water 
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1 valve covers because you didn't trust them? 
2 A. 1 don't recall talking to a Lance Anderson. 
3 Q. Do you recall talking to anyone in which you 
4 relayed the information that you instructed your 
5 employees not to drive over the water valve covers, 
6 because you didn't trust them? 
7 l\.1R. REID: Object to fo1m of the question. 
8 THE WITNESS: Ifit was, it would have been an 
9 after the fact that I told my employees not to drive on 
O the other one that was there. 
1 Q. (BY MR. CRANDALL) Okay. Prior to the 
2 Stem-Jung accident, what type of forkJifts were used in 
3 thatarea? 
4 A. Types? 
5 Q. Yeah, that you're aware of. 
6 By types, let me nan·ow it down. 
7 Specifically the tire composition. Were all of the 
8 forklifts that you saw operated at 4684 and 4688 
9 hard-rubber-til'ed forklifts? 
O A. I don't know. Mine was. 
1 Q. Did you ever see any other forklifts other 
2 than yours being operated in that area? 
3 A. Well, yes. 
4 Q. Whose? 
5 A. Custom Rock's. 
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Q. And was that a hard-nibber-tired forklift? 
A. I don't know. They had two different 
forklifts. 
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Q. Do you know as to those two forklifts what 
the tire composition was? 
A. No, I don't know. 
Q. You don't know whether they were hard rubber 
or inflatable forklift tires? 
A. No. 
Q. As far as your initial meeting with Freedom 
Contractors to put the door in at 4684, do you remember 
meeting \\ith anyone or was that transaction basically 
through Mr. Kouba? 
A. Well, I assume I met with Mr. O'Leary, but I 
don't remember any of the details on that. 
MR. CRANDALL: If you guys don't mind, I'd like to 
take a five- to ten-minute break real quick. 
l'v1R REID: Sure. 
(Break taken from 9:52 a.m. to 10:07 a.m.) 
MR. CRANDALL: Back on tile record. 
1 A. That's correct. 
2 Q. Do you have any evidence that a building 
3 permit was ever obtained from Garden City as it 
4 pertains to the modification in 1994 being the 
5 installation of the overhead door at 4684 Chlnden 
6 Boulevard? 
7 A. No, I do not. 
8 Q. Do you have any recollection at all that a 
9 building pennit was obtained for 4684 Chinden Boulevard 
0 in 1994? 
1 A. No. 
2 Q. Do you have any evidence to suggest that an 
3 engineering plan was completed as it pertained to the 
4 1994 installation of the overhead door at 4684 Chinden 
5 Boulevard? 
6 A. No. 
7 MR. REID: Object to the fo1m of that last 
8 question, I'm sorry. 
9 Q. (BY MR. CRANDALL) As far as you know, 
0 Mr. Prouty, no building permit was ever obtained in 
1 1994 as it pertains to the installation of the overhead 
door at 4684 Chinden Boulevard; is that fair? 
MR REID: Object to the form. 
You can answer it, though, ifyouknow. 
5 TIIB WITNESS: I don't know. 
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MR. CRANDALL: I don't have any other questions. 
(Deposition concluded at IO:l l a.m.) 
(Signature requested.) 
Q. (BY MR. CRANDALL) Mr. Prouty, [ think we've e.; 
established the fact that at no time in 1994 did you f.:. 
personally apply for a building permit regarding the 2 3 
installation of the overhead door at 4684 Chinden p 4 
Boulevard. Is that a fair statement? f' 5 
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1 Q. Okay. Have you served in the military? 
2 A. No. 
3 Q. What's the last degree that you 
4 received from an educational institution? 
5 A. High school. 
6 Q. What high school and what year? 
7 A. Nampa High School, 1959. 
8 Q. Do you have any college education? 
9 A. No. 
10 Q. Do you have any experience, education, 
11 or training with regard to municipal water 
12 systems? 
13 A. No. 
14 Q. Meta[lurgy? 
15 A. No. 
16 Q. Have you had any employment outside of 
17 the floor covering area, say, from 40 years old 
18 on? 
19 A. Yes. 
20 Q. Just generally what was the nature of 
21 that employment? 
22 A. I was in the poultiy business. 
23 Q. Okay. As I understand it, you were not 
24 present on the day of the accident, but when you 
Page 55 
A. That's con-ect. 
2 Q. When you moved into the building in 
3 1992, using what's been marked as Deposition 
4 Exhibit 1, were there any loading doors on that 
5 building? 
6 A. Yes. 
7 Q. Okay. And can you indicate, using my 
8 red pen, and "Xs" -- I've got you, and I'm getting 
9 there -- okay. 
10 Show me with the red pen where the 
11 loading doors were when you moved in in 1992. 
12 A. Right there and right there. 
13 Q. Okay. So you have drav-m four little 
14 lines at the Intennountain Interior space --
15 A. Yes. 
16 Q. Let me finish. Is that correct? 
17 A. Yes. 
18 Q. Okay. And the shorter distance between 
19 those two lines would indicate where the exterior 
20 doors ,,vere; con-ect? 
21 A. Yes. 
22 Q. Okay. And that was the extent of the 
23 loading and unloading doors on the Fenton side of 
24 the property when you moved in in 1992? 
_25.__came..back from Mountain Home to yorn: .. husines::,..,.......____µ.,,____-11__,_--<;..:,. _____________ _ 
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1 you talked to Todd Tuttle and Donna Sovereign? 
2 A. Yes. 
3 Q. And you talked to Jeny Rhineha1t 
4 sometime that same day? 
5 A. Yes. 
6 Q. Did you talk to any of Custom Rock Tops 
7 employees who were present at the time of the 
8 accident? 
9 A. No. 
10 Q. Okay. I1m trying to read my notes. 
11 (Discussion held off the record). 
12 Q. (BY MR. DA VIS) As I understood your 
13 testimony, prior to Custom Rock Tops moving into 
14 the building, they did some remodeling? 
15 A. Yes. 
16 Q. Did they do it themselves or did they 
17 hire a contractor? 
18 A. They did it themselves. 
19 Q. Do you know whether they obtained any 
20 permits or licenses to do that? 
21 A. I do not know. 
22 Q. And I believe you testified that there 
23 were no modifications made to the exterior of the 
24 building since you moved into it in 1992; is that 
25 con-ect? 
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1 Q. Okay. Was there ever another exterior 
2 door added to that building? 
3 A. Yes, there was. 
4 Q. And when was that done? 
5 A. Oh, let's see. About 1996 or '97, 
6 I believe. 
7 Q. Who did that? 
8 A. Budd Landon Masonry. 
9 Q. Say it again. 
10 A. Budd Landon Masoruy. 
11 Q. Now, who was Budd Landon Masonry? 
12 A. He's a brick mason. 
13 Q. Was he a tenant in the building? 
14· A. No. He was a contractor. 
15 Q. Okay. So did you hire him? 
16 A. Yes, I did. 
17 Q. What was the purpose of adding that 
18 door in 1996 or 1997? 
19 A. For another loading pm:pose for -- to 
20 get into that other building. 
21 Q. Okay. When it was a laundromat? 
22 A. No. That section was not rented out. 
23 Q. Okay. As I understand the configuration 
24 of the building -- and we'll get to dra,\~ng in a / 
25 minute -- Intermountain Interiors would have Q Q 12 3 3 
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1 . occupied the west end of the prope1iy? it, water meter lid "A11 -- "A" as it appears on 
2 A. Yes. 2 Exhibit I. 
3 Q. Then there was a center section, and 3 A. Yes. 
4 then there was the laundromat that was on the 4 Q. And some t\vo to four weeks later 
5 east section? 5 somebody from Garden City came out and did some 
6 A. Yes. 6 work there? 
7 Q. Okay. Did anybody ever occupy that 7 A. Yes. 
8 center section? 8 Q. Did you observe what they did? 
9 A. Yes. 9 A. Yes. 
10 Q. Who was that? 10 Q. What did they do? 
11 A. Vince Kouba had a little business in 11 A. They came and replaced the top, put on 
12 there, and I had a little business that ,vas 12 a new top. I11ey built it up, and then they 
13 called Custom Vents. We made some vents in 13 re-paved around it. 
14 there, and that's why we put the door in there. 14 Q. So did they put a new ring in or did 
15 Q. Did you obtain a permit or a license to 15 they just put a new lid? 
16 add that exterior door to the building? 16 A. There's a new 1ing in it, but they came 
17 A. I don't know. We must have because we 17 and did it a second time. So I don't know if 
18 had it engineered. 18 they put the new ring in the first time or the 
19 Q. Who engineered it? 19 second time. 
20 A. I don't remember. 20 Q. Okay. So to date, there is a new ring 
21 Q. Do you have the paperwork still for 21 and a new lid? 
22 that -- what I'll call the "exterior remodel"? 22 A. Yes. 
23 A. I don't know. 23 Q. And that depressed area that you 
24 Q. Did anyone besides you and Vince Kouba 24 testified earlier that you had told your employees 
.25-.o.ccu.P¥-1hai-CenteLsection-of.the...buildin ? otihe-.dri.¥elhe.h¥st:er..m,.er.,.J:hat was raised? 
Page 58 Page 60 
A. No. A. Yes. 
2 Q. As you sit here, you don't recall 2 Q. Has anyone done anything to the middle 
3 specifically whether you obtained any permitting 3 of the three circles that you've drawn on 
4 or licensing to add the ext~rior door; you're 4 Exhibit 1 that I think you referred to as the 
5 just assuming. Is that co1Tect? 5 storm drain? Has anyone done anything to the 
6 A. Yes. I'm assuming Budd got the permit, 6 sto1m drain after the Stem accident? 
7 the contractor. 7 A. Not that I know 0£ 
8 Q. Mr. Crandall asked you a number of 8 Q. And by that, I mean, do you know 
9 questions about designated loading and designated 9 whether the lid has been replaced or not? 
10 unloading areas. 10 A. I do not know. 
11 Did you ever submit anything to the 11 Q. I'm a little concerned about the quality 
12 City of Garden City in which you said a particular 12 of the record wHh regard to the rerouting of the 
13 area was designated as a loading or an unloading 13 water in 2004, the rerouting of the water line. 
14 area? 14 As I understand it, was the source of 
15 A. No, I did not. 15 the water for the -- someplace over on your 
16 Q. l\.11.'. Crandall asked you a question about 16 Exhibit 1 down where you have the "C," was the 
17 whether you ever lifted the water meter lids, and 17 original source of the water from the water 
18 I think your answer was "No," you never did? 18 meters in the back of your property? 
19 A. No. 19 A. Yes. The original source. 
20 Q. Are you aware of whether anyone else 20 Q. Okay. So, to your knowledge, were 
21 did from the time you bought the building in 1994 21 there two lines rnnning off of this meter? 
22 up through the date of the accident? 22 A. I believe there were two lines. 
23 A. rm not aware ofit. 23 Q. And that's meter "A"? 
24 Q. You testified that you \Vl'0te a letter 24 A. Um-hmm (nodding head). 
25 to Garden City with respect to, as I understand 25 Q. "Yes"? 
(208) 345-9611 M & M COURT REPORTING SERVICE, INC. (208:ot)!~~ 
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1 Q. Okay. And the purpose of the use of 
2 that hyster was for --
3 A. Loading and unloading carpet and 
4 pallets. 
5 Q. Okay. And the door that you used to 
6 load and unload your hyster with, was that the 
7 one that was depicted in Exhibit No. 4? 
8 A. Yes. 
9 Q. Okay. To your knowledge, were you the 
10 first and only tenants prior to Custom Rock Toppers 
11 to use a hyster at this building? 
12 A. I don't know. 
13 Q. Okay. Do you know of any other 
14 businesses, besides yourself or Custom Rock 
15 Toppers, who have ever used a hyster at that 
16 location? 
17 A. Yes. A bowling alley was in there --
18 not a bowling alley, but the trophy maker, and 
19 they did bowling balls. So they could have used 
20 hysters. I don't know how big of loads they got 
21 in there. 
22 Q. Okay. Prior to putting the --
23 engineering the door and putting the door in, 
24 which was used by Custom Rock Toppers, was the 
..25...._a.rea.betw.een..the b, 1 i ldine.ancLEenton...S:treetus 
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exclusively as parking spaces? 
2 A. Not exclusively. 
3 Q. What other uses were made of that 
4 particular area? 
5 A. If nobody else was there when I had a 
6 big long 40-foot or 60-foot truck show up, they 
7 would pull up here --
8 Q. Okay. 
9 A. -- and we \-vould unloaded our trucks. 
10 Q. Okay. So you used it for loading and 
11 unloading--
12 A. Yes. 
13 Q. -- areas? 
14 A. Yes. 
15 MR. DA VIS: Objection. The record 
16 should reflect that the witness answered it 
17 before I had an opportunity to asse11 the 
18 objection. 
19 .MR. CRANDALL: Did you get it 
20 clarified? Do you need to ask a question? 
21 MR. DA VfS: No, I don't. Thank you. 
22 Q. (BY MR. CRANDALL) Was it your intent 
23 when having this door added to allow the tenants 
24 to use a hyster at that location? 
25 A. Yes, if needed. 
1 Q. Prior to adding this door -- and by 
2 "this door," I mean the one with the red circle 
3 around it marked "X" that was engineered - had 
4 anyone tenant-wise, other than Custom Rock 
5 Toppers, used a hyster in the section of the 
6 building in which Custom Rock Toppers leased? 
7 :MR. DA VIS: Object to the fo1m. 
8 Go ahead. 
9 THE WI1NESS: Repeat that again. 
10 Q. (BY :MR. CRANDALL) Let me ask a simpler 
11 version. 
12 Prior to Custom Rock Toppers using a 
13 hyster at that location, "the location" being the 
14 area in which they leased inside your building, 
15 had anyone prior to Custom Rock Toppers ever used 
16 a hyster at that patticular location in the 
17 building? 
18 A. Yes. 
19 Q. And who was that? 
20 A. Us, Intermountain Interiors. 
21 Q. Okay. Other than Intermountain 
22 Interiors -- and I think you indicated that on 
23 occasion you would unload lumber in that 
24 particular area -- have you ever witnessed any 
5 rty-- either tenant Gt' atherndse -- tha 
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1 used that particular area -- and the area I'm 
2 talking about is the area that is between the 
3 address of the lease -- on the lease with Custom 
4 Rock Toppers and Fenton Street as -- have you 
5 ever seen anyone other than yourself use a hyster 
6 in that location? 
7 :MR.. DA VIS: Object to the fonn, but 
8 go ahead. 
9 THE WITNESS: No. 
10 Q. (BY lv1R. CRANDALL) The depressed area 
11 that you spoke about that had water accumulation 
12 issues, did that area include the cover for the 
13 water valve as depicted in your drawing as "A"? 
14 A. Yes. 
15 Q. Okay. So I'm pictw'ing a depressed 
16 area in which the water covering depicted in "A" 
17 set somewhere in the middle, and that being the 
18 area in which you had the water accumulation 
19 issues? 
20 A. Yes. 
21 MR. DA VIS: Object to fonn. 
22 . MR. CRANDALL: No other questions. 
23 Thank you. 
24 MR. REID: I've got a couple now, in 
25 light of Counsel's questions. 
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Q. 
A. 
DEPOSI F LARRY CHARLES O'LEARY T 
Was it a Jet Ski shop? 
I'm relying on you, sir. I don't know. 
I don't know either. My kid hung around 
[Page 10] 
there and he bought helmets and stuff. I don't know if 
they were getting them for Jet Skis or motorcycles. 
don't know. 
I 
Q. This Jet Ski shop -- we'll just call it a 
Jet Ski shop. 
(Indicating.) A. 
Q. This Jet Ski shop, do you recall whether or 
not you installed an overhead door in that shop? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
Do not. 
I'm sorry? 
I do not. 
You don't recall one way or the other? 
(Witness shakes head.) 
Did you, for a time, operate a business 
known as Freedom Contractors? 
A. I do. 
Q. When did you operate that business, during 
what time frame? 
A. 
to guess. 
I think I started in about 1979, I'm going 
I was in Arabia in 1979, and I think I 
started it when I came back from Arabia. 
(\(\1')')s;, 
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Q. Okay. What if there isn't a permit and 
you're hired to be the general contractor? What do you 
do? 
A. 
Q. 
A. 
Q. 
They most all have their permits. 
Okay. What if they don't? 
Well, I don't know how to answer that. 
Well, let me ask it this way. Have you 
ever done a project that didn't have a permit? 
A. 
Q. 
Not that I can recall. 
Do you have any recollection of getting 
paid by Wesley Prouty in December of 1994? 
A. Do not. 
Q. Okay. In the work you have done in the 
past do you employ subcontractors? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Yes. I'm a general contractor. 
Okay. 
Lots of them. 
Okay. 
Most all of them. 
Do you ever employ engineers? 
I employed an engineer about three years 
ago for the first time, I believe -- maybe the second 
time on a building in Kuna. 
Q. Okay. So you recall one, maybe two, 
instances where you --
{1()1')':)( 
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told us that this door was put in around '96/'97. Do 
you remember have any memory of putting in any garage 
door in 1996 or 1997? 
No. 
Okay. 
No. 
A. 
Q. 
A. 
Q. Okay. This garage door as depicted in this 
photograph, did you put that garage door in? 
A. 
Q. 
I have -- I did not. 
Okay. And so if Mr. Prouty was to 
represent that you did put that garage door in, you 
would disagree with him, would you not? 
A. Yes, I would disagree. My company may have 
put it in but I did not put the door in. 
Q. Okay. Well, then let's follow up with 
that. Do you have any information by way of your 
company that they may have put that door in? 
A. 
Q. 
None. 
Okay. Who in your company besides you 
would have put that door in? 
A. I could have had anyplace from one to 20 
men working for me in those days. 
Q. 
A. 
Okay. Do you --
I have anybody could have put the door 
1n. I don't know who. 
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Q. What else did he say? 
A. And he said, "Well, you put a door in for 
me years ago." And I says, "Well, jeez, I hope there's 
nothing wrong with it." And he says, "No, the work is 
fine." 
anymore. 
And I told him, "I'm not doing any work 
I'm not contracting anymore." He says, "No, 
that isn't it." And then he told me what had happened, 
and he wanted me to talk to his attorney. 
Q. Okay. When you did -- I think I understood 
you to say that you'd applied a couple of times in your 
work history for building permits. 
A. Oh, I couldn't tell you how many times. I 
know I've applied for -- I got two right now. 
Q. Okay. Do you have any memory of ever 
applying for a building permit to put that door in? 
A. Do not. 
Q. Do you know of anyone in your company or 
do you know of anyone in your company that has ever 
applied for a building permit to put this door in, the 
door that's in this photograph, as depicted in this 
photograph? 
A. 
Q. 
Do I know anybody in my company --
Yes, that -- that applied for -- I know 
these questions sound crazy to you --
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700 
flfl19A·1 
....,_ .... ..,. .. -
2 
3 
4 
5 
6 
7 
8 
9 I 
10 
11 
12 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
DEPOSIT F LARRY CHARLES O'LEARY TA 
permit for this door. I --
A. For the store? 
Door. For this door. Q. 
A. Say your question again. I thought you 
said "store." 
MR. CRANDALL: May I have is mar d. 
(Exhibit 1 was ma d r 1 ti cation 
and a copy is attached 
BY MR. CRANDALL: 
reto.) 
Q. See this door right here (indicating)? 
A. 
Q. 
Yes. 
I would like to know whether or not you or 
anyone in your company put that door in. 
A. I can say no. 
Q. Okay. Now I want to know whether you or 
[Page 30] 
anyone in your company, to your knowledge, ever applied 
for a building permit to put this door in (indicating). 
A. Not if we didn't put it in. 
Q. Okay. And I 'm going to mark on the exhibit 
a blue X and label down here rrDoor,n and that refers to 
the door in the questions I have previously asked you. 
Did I mark that correctly as the right 
door? 
A. 
Q. 
What door? 
This door I marked X (indicating). Does 
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-- before you answer. 
Okay. 
4-14-09 
The X I'm putting here refers to the door 
that is referenced in the questions I have previously 
asked you regarding, A, did your company put this door 
in; B, did you put the door in; C, did you apply for a 
building permit with Garden City to put this door in; 
and D, did anyone in your company, to your knowledge, 
apply for a building permit to put this door in. And 
when I say "door," I mean this door (indicating) as 
marked with an X on Exhibit 1. 
A. Well and to answer your question, the 
door with the X, I do not remember me, my company, my 
men, or anybody else putting the door in or getting a 
permit --
Q. Perfect. 
A. -- period. 
Q. Thank you. I'm sorry it took -- I'm sorry 
it took so many questions to get to that. Thank you. 
MR. SMITH: Is there let me inquire. 
Doug? 
MR. CRANDALL: Yeah. 
[Page 33J 
MR. SMITH: Is there an address you want to 
associate with this (indicating) or not really? 
MR. CRANDALL: The problem with that, V.K., 
001 ?4rl 
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THE WITNESS: What, the addresses? 
MR. SMITH: -- yeah -- help with your 
memory? 
[Page 35) 
THE WITNESS: That doesn't ring a bell with 
me at all. What the hell do I know about the addresses? 
I can't remember a building, much less an address. 
MR. CRANDALL: All right. I don't have any 
other questions. 
FURTHER EXAMINATION 
BY & . .;_· --------
Q. On Exhibit 1, the door that's been marked 
with an X, if Mr. Prouty were to testify that your 
company, Freedom Contractors, put that door in, would 
you have any reason to dispute that? 
A. If he shows me that he gave me a check for 
in wh 
Q. So you wouldn't dispute that if he ha 
heck showing he paid you? 
A. Well, of course. How could I -- I don't 
which door I put in. But if he's got a check and 
for that door, what am I to say? 
at's what I'm --
A. What if he gave me a check, a refund, on 
the Jet Skis? I don't know. I don't know if we bought 
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[Page 36] 
the Jet Skis there or not. 
He gave me a check. What's it say it was 
for? If it was for that door, then my company must have 
put it in for h' 
h 
C 
Q. So if Mr. Prouty, or anyone else for that 
were to come into court and say, "We recall 
Contractors putting that door in, 11 you wouldn't 
any information upon which to dispute that? 
A. No, I haven't got any information to 
Q. And likewise, 
e into court and said, 
if Wes Prouty or anyone else~ 
"Freedom Contractors came down 
Garden City and got the building permit to put that 
would you have any information upon which to 
d spute that form of testimony? 
A. No, none. 
MR. CLAIBORNE: Okay. No more questions 
for me. 
FURTHER EXAMINATION 
BY MR. DAVIS: 
Q. That opened up some new questions. Do you 
know 
MR. SMITH: Hold on for a second. 
(Discussion held off the record.) 
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[Page 43] 
Q. Mr. Claiborne. And he asked you a question 
that was similar to this: If Mr. Prouty said to you, "I 
hired you to put this door in and I hired you to get the 
permit," that you wouldn't dispute that. 
that question? 
A. No, of course not. 
MR. CRANDALL: All right. 
further questions. 
I have no 
THE WITNESS: If he had hired me to get the 
permit, then it would have had a permit. If he'd have 
hired me to get a permit, it would have had a permit. 
said. 
him. 
nose, 
I have no idea what he did or what he 
I never met the man, period. I've never met 
If he came in here right now and hit me in the 
I wouldn't know who the hell he was. 
I never spoke to him except when he called 
me to meet this gentleman here (indicating). I still 
never met him. I wouldn't know what he looked like. 
MR. CRANDALL: No other questions. Thank 
you. 
FURTHER EXAMINATION 
BY MR. CLAIBORNE: 
Q. Did you do any contracting work for Vince 
Koba or his businesses? 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
VS. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
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) DEFENDANT PROUTY'S MOTION 
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COMES NOW, Defendant, Wesley C. Prouty, by and through his attorneys of 
record, Ringert Law Chartered and, pursuant to Rule 11 (a)(2)(B) of the Idaho Rules of 
Civil Procedure, hereby moves the Court for reconsideration relative to the Court's 
Memorandum Decision on Defendant Prouty's Motion for Summary Judgment, said 
decision entered January 25, 2010. 
MOTION FOR RECONSIDERATION RE: MEMORANDUM DECISION ON 
DEFENDANT PROUTY'S MOTION FOR SUMMARY JUDGMENT - 1 
001247 
Good cause and proper grounds exist for entry of the relief requested hereby for 
the reasons that will be set forth in a Memorandum in support of this Motion which, 
pursuant to Rule 7(b )(3) of the Idaho Rules of Civil Procedure, will be filed with the 
Court no later than fourteen (14) days prior to the time set by this Court for hearing on 
this Motion. 
Oral argument on this Motion is respectfully requested. 
Dated this / /tJ-- day of February, 2010. 
RINGERT LAW CHARTERED 
0/"' ~. 
by: f) +-~
David P. Claiborne 
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I hereby certify that on this // ti day of February, 2010, a true and 
correct copy of the foregoing was served upon all parties listed below by: 
;(><f U.S. Mail, postage prepaid 
( ) hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
420 W. Main Street, Suite 206 
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James J. Davis 
406 W. Franklin Street 
P.O. Box 1517 
Boise, ID 83701 
Emil Berg 
5186 E. Arrow Junction 
Boise, ID 83716 
Honorable Michael R. McLaughlin 
District Judge 
200 W. Front Street 
Boise, ID 83702-7300 
( ) 
() 
express Mail 
facsimile 
James G. Reid 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
V. 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY 
Def end ants. 
Case No. CV PI 08-6177 
SUPPLEMENT TO PLAINTIFF'S 
MOTION TO INCLUDE PRAYER FOR 
RELIEF SEEKING PUNITIVE 
DAMAGES AGAINST DEFENDANT 
PROUTY 
SUPPLEMENT TO PLAINTIFF'S MOTION TO INCLUDE PRAYER FOR RELIEF 
SEEKING PUNITIVE DAMAGES AGAINST DEFENDANT PROUTY - Page 1 
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Plaintiff hereby supplements his Motion to Include Prayer For Relief Seeking Punitive 
Damages Against Defendant Prouty, filed on February 9, 2010, by submitting the proposed Third 
Amended Complaint and Demand For Jury Trial, attached hereto as Exhibit A. The changes 
from the Second Amended Complaint already on file in this case are to add a new Count V, 
alleging the claim for punitive damages against Defendant Prouty, to add a corresponding new 
subparagraph (d) to the prayer, and to correct the footer of the pleading by changing 
''AMNEDED" to "AMENDED." The addition of the new subparagraph (d) results in the 
previous subparagraphs (d) and (e) in the prayer being redesignated as (e) and (f), respectively. 
Dated, February i"' 2010. 
CRANDALI.,.LAW OFFICE 
l\.~1 ~ 1. C- ,~ 
By: ~ 2, 
DOUGLA~~. CRANDALL 
CJ t&ff 
EMIL R. BERG ~ 
Associated Counsel 
Attorneys For Plaintiff 
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CERTIFICATE OF SERVICE 
I hereby certify that on the l'Z- day of February, 2010, I caused to be served a true and 
correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
James Davis, Esquire 
406 W. Franklin 
P.O. Box 1517 
Boise, Idaho 83701 
Allorney for Defendant, 
City of Garden City, Idaho 
James G. Reid, Esquire 
David P. Claiborne, Esquire 
45 5 Third Street 
PO Box 2773 
Boise, Idaho 83701-2 773 
Allorney for Defendant, 
Wesley C. Prouty 
U.S. Mail 
---
Hand Delivered 
---
___ Overnight Mail 
Facsimile 
U.S. Mail 
---
Hand Delivered 
---
---
Overnight Mail 
y Facsimile 
S) L ~L) ] 
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DOUGLAS W. CRANDALL 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83 702 
Tel: (208) 343-1211 
Fax: (208) 336-2088 
ISB #3962 
EMIL R. BERG 
Attorney at Law 
5186 E. Arrow Junction Drive 
Boise, Idaho 83 716 
Tel: (208) 345-2972 
email: crben1'cv.cableone.net 
ISB #5025 
JEFFREY T. SHEEHAN 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83 702 
Tel: (208) 287-4499 
Fax: (208) 336-2088 
ISB #7263 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Case No. CV PI 08-6177 
Plaintiff, 
V. 
THIRD AMENDED COMPLAINT 
AND DEMAND FOR JURY TRIAL 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY 
Defendants. 
The Plaintiff, JOHN STEM, by and through his counsel of record, and Douglas W. Crandall 
Jeffrey T. Sheehan, herewith submits his claims against the Defendants captioned above, and states 
and alleges as follows: 
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JURISDICTION, PARTIES, AND VENUE 
I. At all times material to the Second Amended Complaint filed herein, the Plaintitl~ 
John Stem, is an adult resident and domiciliary of the State of Idaho, County of Ada, presently 
residing at 2727 W. Janelle Street, Meridian, Idaho 83646. 
2. Defendant, City of Garden City, Idaho, 1s a political subdivision and 
governmental entity of the State of Idaho. 
3. On or about April 2, 2007, Plaintiff, by and through undersigned counsel, gave 
notice of tort claim against Defendant, City of Garden City, Idaho (hereinafter "Garden City"), 
pursuant to Idaho Code §6-906. A copy of said Notice of Tort Claim is filed and incorporated 
herein. 
4. Following service of the Notice of Tort Claim upon Defendant, Garden City, 
more than ninety (90) days passed without the said governmental entity approving or denying the 
claims presented. Pursuant to Idaho Code §6-9 I 0, this suit is brought following the timely notice 
and subsequent denial of Plaintiffs claims. 
5. Pursuant to Idaho Code §6-914, this Court has jurisdiction over any action 
brought under the Tort Claims Against Governmental Entities Act and is governed by the Idaho 
Rules of Civil Procedure insofar as being consistent with the Act. 
6. Pursuant to Idaho Code §6-915, venue is proper against Defendant, Garden City, 
in the county in which the cause of action arose. In addition, the Plaintiff is a resident of the 
State of Idaho, County of Ada, and may bring an action in the county of his residence. 
7. Defendant, Wesley C. Prouty, is an adult citizen of the United States and is the 
owner of the property located at 4686 Chinden Boulevard, Garden City, Idaho 83714. 
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8. Venue is proper as to Defendant, Wesley C. Prouty, pursuant to Idaho Code §5-
404, as said Defendant resides in Ada County, Idaho. 
FACTS AND GENERAL ALLEGATIONS 
9. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, was and is the owner of real property located at 4686 Chinden Boulevard, 
Garden City, Idaho 83714 (hereinafter "the premises"). 
10. At all times material to the Second Amended Complaint filed herein, Custom 
Rock Tops, Inc. leased the premises from Defendant, Wesley C. Prouty, for operation of a 
granite sales and installation business. 
11. At all times material to the Second Amended Complaint filed herein, with the 
knov,:ledge and consent of Defendant, Wesley C. Prouty, an area of the premises contiguous to 
the public sidewalk and roadway was used for loading and unloading goods (including granite) 
on the premises (hereinafter "loading area"). 
12. At all times material to the Second Amended Complaint filed herein, the loading 
area of the premises is located in, on, and about the public streets, sidewalks or other areas 
maintained by the Defendant, Garden City. 
13. At all times material to the Second Amended Complaint filed herein, the loading 
area of the premises contained one or more manhole covers ( sometimes hereinafter referred to as 
'·water valve covers") to facilitate Defendant, Garden City's use, access, and maintenance of the 
city's water and sewer systems. 
14. On or about November 29, 2006, employees and/or agents of Custom Rock Tops, 
lnc. were unloading granite from a delivery truck onto a forklift in the loading area of the 
premises. 
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l 5. At all times material to the Second Amended Complaint filed herein, Custom 
Rock Tops, Inc., employed Plaintiff, John Stem, and Marc Jung. 
16. At all times material to the Second Amended Complaint filed herein, Custom 
Rock Tops, Inc. was owned and operated by Jerry Rhinehart. 
17. At all times material to the Second Amended Complaint filed herein, Plaintiff, 
John Stem, exercised ordinary care for his safety and was not in any way comparatively or 
contributorily negligent. 
18. On or about November 29, 2006, employee, Marc Jung, and/or other employees 
of Custom Rock Top, Inc. were unloading granite from a delivery truck onto a forklift in the 
loading area of the premises. 
19. At said time and place, the forklift driver, Marc Jung, backed the forklift over a 
manhole cover in the loading area. 
20. At said time and place, the manhole cover broke, shattered and/or imploded under 
the weight of the forklift's wheels, thereby causing the forklift to tip over onto Plaintiff, John 
Stem, permanently and severely injuring him. 
21. Plaintiff, John Stem's right leg was pinned to the ground under the weight of the 
forklift and its load for an extended period of time. Employee, Marc Jung, jumped from the 
forklift as it was tipping over. 
22. Upon information and belief, the manhole cover which shattered, broke and/or 
imploded under the weight of the forklift on the premises, had a maximum load of approximately 
2,000 pounds and was designated as a "light duty" manhole cover. 
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23. Upon information and belief, the appropriate manhole cover for loading areas 
where vehicles operate would be a "heavy duty" manhole cover, which has an approximate 
maximum load of 16,000 pounds. 
24. Upon information and belief, Defendant, Garden City, placed and/or installed the 
manhole covers located in the parking lot of the premises, or, alternatively, contracted a private 
construction company to do the same. 
r _.)_ Upon information and belief, employee, Marc Jung, was not certified to operate a 
forklift under applicable law, and no other such persons on the premises were properly certified. 
26. Upon information and belief, the manhole covers that were installed on the 
premises were manufactured by D & L Foundry and Supply, Inc. 
27. Upon information and belief, the particular manhole cover which had shattered, 
broke and/or imploded under the weight of the forklift is cover B-5024 and is a light duty cover 
commonly placed in sidewalk locations, but not rated for roadway use. 
28. Upon information and belief, within each manhole is a water meter which is read 
by a devise referred to as a "pad", which permits water meter readings without removal of the 
manhole cover. Defendant, Garden City, has the water meters read regularly. 
29. Defendant, Wesley C. Prouty, has been owner and operator of the premises since 
1994. Upon information and believe, Defendant, Wesley C. Prouty, never inspected, maintained 
or replaced any of the water manhole covers. 
30. Upon information and belief, Defendant, Wesley C. Prouty, stated to his forklift 
operators never to drive over the manhole covers, because he didn't trust the manhole covers. 
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31. Upon information and belief: Defendant, Wesley C. Prouty, knew, or had reason 
to know of the dangerous condition of the manhole covers and had failed to take any action to 
have appropriate heavy duty manhole covers installed. 
32. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, was on notice of the dangerous condition the light duty manhole covers posed 
to the Plaintiff and other employees of Custom Rock Tops, Inc. 
33. On or about January 8 or January 9, 2007, employees of Defendant, Garden City, 
replaced a casing and manhole cover that broke and placed a metal plate over the new 
installation. 
34. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, had a duty of care toward any occupants upon the premises, including the 
employees of Custom Rock Tops, Inc. and Plaintiff, John Stem. 
35. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, owed a duty of reasonable care to keep the premises in a reasonably safe and 
suitable condition to protect invitees from the activities of third parties on the premises, and to 
control the conduct of third persons, as to prevent them from conducting activities which create 
an unreasonable risk of bodily harm to others. 
36. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, knew, or had reason to know, of the dangerous conditions with respect to the 
manhole covers and knew, or should have known the necessity and opportunity for exercising 
such control over Custom Rock Tops, Inc. and/or Defendant, Garden City. 
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37. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, had a duty to protect occupants on the premises from the dangerous 
conditions, including all foreseeable victims, such as the Plaintiff. 
38. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, had a duty to act as a reasonably prudent land owner under similar 
circumstances. 
39. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, had a duty to make the premises reasonably safe and discover concealed 
defects upon the premises, which said Defendant knew, or should have known, upon reasonable 
inspection. 
40. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, O\ved Plaintiff a duty to keep the premises in a reasonably safe condition and 
to warn of hidden or concealed dangers which the Prouty knew, or should have known, by 
exercise of reasonable care. 
41. Notwithstanding Defendant, Wesley C. Prouty's duties to Plaintiff, Defendant 
breached the standard of care owed to Plaintiff by failing to warn Plaintiff of the dangerous and 
improper manhole covers on the premises, failing to replace the manhole covers with covers of 
suitable strength and durability, failing to keep the premises in a reasonably safe condition. 
failing to protect the Plaintiff from dangerous conditions upon the premises, failing to maintain 
the manhole covers appropriately, failing to make reasonable inspections of the premises, and 
otherwise failing to make the premises reasonably safe. 
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42. As a direct and proximate result of the Defendant, Prouty's negligent acts and 
omissions, the Plaintiff has and will continue to suffer extreme and substantial damages as more 
fully described below. 
COUNT I: NEGLIGENCE, DEFENDANT, GARDEN CITY 
Plaintiff, John Stem, re-alleges each and every paragraph numbered one (1) through 
forty-two ( 42) above and further states as follows: 
43. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had a duty of care toward any occupants upon the premises in the loading area, 
including the employees of Custom Rock Tops generally and to the Plaintiff individually. 
44. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had authority, dominion, control, and use of over the city's public utilities including 
the loading area of the premises described above. 
45. At all times material to the Second Amended Complaint filed herein, the 
Defendant, Garden City, owed a duty to residents and members of the public to properly and 
prudently construct, maintain, and inspect the water and sewer systems within the city including 
the manhole covers on the premises. 
46. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had the legal right and duty to monitor, access, use, maintain and inspect the 
manhole covers located on the premises, and to ensure that they were in reasonably safe 
condition. 
47. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, knew or had reason to know, of the dangerous conditions with respect to the 
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manhole covers described above, and knew or should have known the necessity of replacing the 
manhole covers with "heavy duty" covers. 
48. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had actual or constructive knowledge of the inadequacy of the manhole covers 
upon the premises, as said Defendant made regular water meter readings at the location( s) of said 
covers. 
49. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, owed a duty of reasonable care to keep the loading area of the premises in a 
reasonably safe and suitable condition and to protect occupants of the premises from dangerous 
conditions upon the premises. 
50. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, owed a duty to third parties such as Custom Rock Tops and its employees so as to 
prevent them from conducting activities which create an unreasonable risk of bodily harm to 
others. 
51. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had a duty to act as a reasonably prudent municipality under similar circumstances. 
52. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had a duty to make the loading area of the premises reasonably safe and discover 
concealed defects upon the premises, which said Defendant knew, or should have known, upon 
reasonable inspection. 
53. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, owed Plaintiff a duty to keep the premises in a reasonably safe condition and to 
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warn of hidden or concealed dangers which Garden City knew, or should have known, m 
exercise of reasonable care. 
54. Notwithstanding Defendant, Garden City's, duties to Plaintiff, Defendant, 
Garden City, breached the standard of care owed to Plaintiff by failing to warn Plaintiff of the 
dangerous and improper manhole covers in the loading area of the premises, failing to require 
Defendant Wesley C. Prouty to replace the manhole covers, failing to replace the manhole covers 
with covers of suitable strength and durability, failing to keep the manhole covers located in the 
loading area of the premises in a reasonably safe condition, failing to protect the Plaintiff from 
dangerous conditions upon the premises, failing to maintain the manhole covers appropriately. 
failing to make reasonable inspections of the manhole covers located in the loading area of the 
premises, and otherwise failing to make the loading area of the premises reasonably safe. 
55. As a direct and proximate result of the Defendant, Garden City's, negligent acts 
and omissions, the Plaintiff has and will continue to suffer extreme and substantial damages as 
more fully described below. 
COUNT II: DEFENDANT WESLEY C. PROUTY (NEGLIGENCE PER SE) 
56. Plaintiff, John Stem, re-alleges each and every numbered paragraph one through 
fifty-five. 
57. That on or about November 29, 2006, that Defendant Wesley C. Prouty was 
leasing to Custom Rock Tops, Inc., a building located at 4686 Chinden Boulevard with its 
intended use being that of a granite counter top installation business. As part of that business, it 
was intended by the parties that they be allowed to load and unload granite slabs, by way of the 
fork litt at 4686 Chinden Boulevard. This was the intended use of the property as contemplated 
by the parties. 
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58. That at all times material to the Second Amended complaint filed herein and at 
the time of Mr. Stem's accident there existed a commercial lease agreement between Defendant 
Wesley C. Prouty and Jerry Rhinehart, d/b/a Custom Rock Tops, Inc.. Inclusive in that 
agreement was a requirement that the landlord shall comply with all laws, orders. ordinances and 
other public requirements, now and hereafter affecting the lease premises. 
59. That during the years of 1996 and/or 1997 Mr. Prouty modified the building at 
4686 Chinden Boulevard to include a door capable of allowing access to the property by way of 
forklift for the storage of materials including but not limited to granite slabs. 
60. That prior to this modification the primary use of that area behind 4686 Chinden 
Boulevard to the start of Fenton Street which was used primarily as parking spaces. In 1996 or 
1997 Defendant Wesley C. Prouty converted the use of that particular area behind 4686 Chinden 
Boulevard to include the use of that property as a loading and unloading area to which forklifts 
would be used. 
61. That at no time did Mr. Prouty prior to and/or subsequent to the conversion of that 
property to allow use of a forklift to haul materials to and from 4686 Chinden Boulevard, did he 
first adequately inspect, or make safe the water valve cover which set between the property at 
4686 Chinden boulevard and Fenton Street. This particular water valve cover, of the one which 
fractured causing the forklift to fall with a load of granite and severing Plainitiff John Stem's leg. 
62. That the failure of Defendant Wesley C. Prouty to maintain 4686 Chinden 
Boulevard in a manner in which it was safe to operate a forklift in the loading area, was a 
violation of Garden City and Idaho Codes and regulations. 
63. At all times material to the Second Amended Complaint filed herein, Garden City 
Code§ 6-2-9 required: 
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All service pipes and fixtures on private property are the responsibility of the 
property owner and shall be kept in good repair and protected from freezing at the 
property owner's expense. The property owner shall be responsible for all 
damage resulting from leaks or breaks in the service pipes and fixtures. Water 
will not be furnished to a water service where there is a leak in the service piping 
or a fixture and when a leak is discovered the water service may be discontinued 
immediately. If water service has been discontinued because of a leak, it shall not 
be turned on until all leaks have been repaired. 
Garden City Code § 6-2-9 ( 1988). 
64. At all relevant times, Defendant Prouty had a statutory duty under Garden City 
Code § 6-2-9 to assure that the water valve cover in question was kept in good repair. The Code 
further states that Defendant Prouty shall be responsible for all damage resulting from breaks to 
fixtures. The water valve cover in question was indisputably upon the private property of 
Defendant Wes Prouty. 
65. The water valve cover was never designed to accommodate the weight of a 
forklift. The cover was not in good repair. Defendant Prouty leased his property to Custom Rock 
Tops with the full understanding that forklifts would be run to and from the building at 4684 
Chinden Boulevard and potentially across the water valve cover in question. 
66. Defendant Prouty made no effort to inspect and ensure that the water valve covers 
were adequate for the property. Defendant, Prouty simply ignored the water valve covers for 
over 10 years after he modified the use of 4684 Chinden Boulevard to include forklifts. The 
water cover was his responsibility under Garden City Code § 6-2-9, and he failed to examine the 
cover in question during his entire ownership of 4684 Chinden Boulevard. 
67. Garden City Code§ 6-2-17 provides as follows: 
Constmction methods and materials used in the installation of water main lines, 
water service lines, fire service lines and water system appurtenances shall 
conform to all material and construction specifications as may be provided by the 
public works director. Construction materials and workmanship not in 
THIRD AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL ---Page 112 
001265 
accordance with the material and construction specifications shall be removed and 
replaced to conform with requirements at the expense of the installer. 
Garden City Code § 6-2-17 ( 1988)( emphasis added). 
68. In 1996-97, Defendant Prouty modified the use of 4684 Chinden. He did so 
without a building permit. No engineering documentation has been produced concerning the 
1 996-97 modifications to 4684 Chinden Boulevard. Had the property been engineered for 
loading and unloading by forklift, adequate water valve covers would have been put in place. 
69. WM3 Properties, the predecessor in interest to ownership of the premises, had 
used that particular area in the past and had it engineered for use as a parking lot. The water 
valve cover in place at the time was adequate for a parking lot, but was not adequate for use with 
a forklift. Defendant Prouty further failed in his statutory duties to assure that the materials and 
specifications which would have been required of him had he applied for a building permit at the 
time of the modification. 
70. At all relevant times, Idaho Code§ 39-4111 stated as follows: 
( 1) It shall be unlawful for any person to do, or cause or permit to be done, 
whether acting as a principal, agent or employee, any construction, improvement, 
extension or alteration of any building, residence or structure, coming into the 
purview of this division, in the state of Idaho without first procuring a permit 
from the division authorizing such work to be done. 
(2) It shall be unlawful for any person to do, or cause or permit to be done, 
whether acting as principal, agent or employee, any construction, improvement, 
extension or alteration of any building, residence or structure in a local 
governmental jurisdiction enforcing building codes, without first procuring a 
permit in accordance with the applicable ordinances of the local government. 
Idaho Code § 39-4111. 
71. At no time during Defendant Prouty's ownership of the premises did not apply for 
a building permit to construct the modification in 1996-7. 
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72. At no time during Defendant Prouty's ownership of the premises did he ensure 
the premises were in compliance with applicable local, state, and federal statutes nor in 
compliance with the applicable building codes. 
73. The 1994 Uniform Building Code states, in pertinent part, as follows: 
106.1 Permits Required. Except as specified in Section 106.2 of this section. no 
building or structure regulated by this code shall be erected, constructed, enlarged, 
altered, repaired, moved, improved, removed, converted, or demolished unless a separate 
permit for each building or structure has firs been obtained from the building official. 
* * * * 
106.3.1 Application. To obtain a permit, the applicant shall first file an application 
therefore in writing on a form furnished by the code enforcement agency for 
that purpose. Every such application shall: 
1. Identify and describe the work to be covered by the permit for which 
application is made. 
2. Describe the land on which the proposed work is to be done by legal 
description, street address or similar description thaw will readily identify 
and definitely locate the proposed building or work. 
3. Indicate the use or occupancy for which the proposed work is intended. 
4. Be accompanied by plans, diagrams, computations and specifications and 
other data as required by section 106.3.2. 
5. State the valuation of any new building or structure or any addition, 
remodeling or alteration to an existing building. 
6. Be signed by the applicant, or the applicant's authorized agent. 
74. Garden City Ordinance 651 amended section 7-1-1 B, of the Garden City Code, to 
read, in pertinent part, as follows: " ... All rules, regulations, ordinances ... printed and 
contained in the code form designated and entitled UNIFORM BUILING CODE, being the 
1994 Edition, Volumes 1, 2 and 3, printed under the authority of the International Conference of 
Building Officials, be and the same is hereby ratified and adopted as the Uniform Building Code 
of Garden City, ... ". 
Defendant Prouty was in fact the individual responsible for ensuring in 1996-97 that he 
secure a building permit in accordance with the applicable ordinances of Garden City, Idaho. 
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Had a building permit been applied for, the engineering work-up would have been done, and the 
discovery of the inadequate water valve covers would most likely have been revealed. 
75. Idaho Code§ 39-4126 indicates, in part: 
(1) Any person who willfully violates any provisions of this chapter or who 
willfully violates any provisions of the codes enumerated in this chapter or rules 
promulgated by the administrator or pursuant to this chapter, is guilty of a 
misdemeanor, and upon conviction, shall be fined not more than three hundred 
dollars ($300), or imprisoned for not more than ninety (90) days or by both fine 
and imprisonment. Violations of this chapter shall be tried in any court of 
competent jurisdiction within the state of Idaho. 
(2) A separate violation is deemed to have occurred with respect to each 
building not in compliance with this chapter. Each day such violation continues 
constitutes a separate offense. 
Idaho Code§ 39-4126. 
76. Defendant Prouty was in fact the individual responsible for ensuring in 1996-97 
that he secure a building Defendant Prouty's failure to apply for a building permit in 1996-97 for 
the modification at 4684 Chinden Boulevard is a clear violation of Idaho Code § 39-4111. The 
violation ofldaho Code§ 39-4111 is a continuing misdemeanor violation. 
77. At all times material to the Second Amended Complaint, Defendant Prouty 
violated state, local, and federal statutes, including but not limited to: (i) Garden City Code § 6-
2-9 Service Pipes and Fixtures; (ii) Garden City Code § 6-2-17, Construction Methods and 
Materials; (iii) Idaho Code § 39-4101, et. seq., The Idaho Uniform Building Code Act; (iv) 
Idaho Code § 39-4111, Permits Required; (v) Idaho Code §39-4126, Violations Misdemeanors; 
(vi) applicable regulations and standards of the Unifom1 Building Code and International 
Building Code in effect at the time of the occurrence and at the time of the 1996-97 modification, 
including all rules promulgated by the board to provide equivalency with the provisions of the 
Americans with disabilities act accessibility guidelines and the federal fair housing act 
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accessibility guidelines, the International Residential Code, parts I-IV and IX, and the 
International Energy Conservation Code. 
78. The aforesaid statutes, regulations and standards clearly define the required 
standard of conduct required of Defendant Prouty. 
79. The aforesaid statutes, regulations and standards are intended to prevent the type of 
harm said Defendant' acts or omissions caused. 
80. At all times material to the Second Amended Complaint herein, Plaintiff was a 
member of the class of persons the statute(s), regulation(s), and standard(s) were designed to 
protect. 
81. At all times material to the Second Amended Complaint herein the violation(s) for 
which Prouty is guilty were the proximate cause of Plaintiffs injuries. 
82. At no time relevant to the Second Amended Complaint filed herein, has Defendant 
Prouty produced any objectively reasonable explanation for (i) the failure to obtain appropriate 
building permits; (ii) the failure to comply with applicable local, state and federal statutes, 
regulations, and standards; nor (iii) the failure to maintain the premises in conformity with 
applicable building codes. 
COUNT III: DAMAGES AS TO ALL COUNTS 
83. As a direct and proximate result of the Defendants' negligent acts, the Plaintiff 
has suffered and will continue to suffer extreme physical pain, discomfort, and permanent 
disability, including the loss of Plaintiffs right leg. 
84. As a direct and proximate result of the said Defendants' negligent acts, Plaintiff 
has and will continue to spend substantial sums of money for medical care and treatment, as well 
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as subsequent examinations, testing, diagnostic procedures, and various expenses incident 
thereto, in the an10unt to be specifically determined at trial. 
85. As a direct and proximate result of Defendants' negligent acts, Plaintiff will 
continue to incur additional future medical bills and future expenses attendant to his injuries, 
both physical and psychological. 
86. As a direct and proximate result of the said Defendants' negligent acts, the 
Plaintiff has and will continue to incur substantial sums of money for prosthetic devices, 
appliances, fittings, rehabilitation, physical therapy, medications and prescriptions. 
87. As a direct and proximate result of the said Defendant's negligent acts, Plaintiff 
has and will continue to incur the loss of freedom of movement, severe and permanent pain, 
suffering, emotional distress, disfigurement, and suffer permanent medical and physical 
limitations. 
88. As a direct and proximate result of the said Defendant's negligent acts, the 
Plaintiff has and will continue to incur a substantial loss of wages and income, past, present, and 
future, to be specifically determined at trial. 
89. The Defendants' conduct as described herein and above was reckless and willful. 
90. The Defendants knew, or should have known that the subject premises posed an 
unacceptable and high degree of harm to foreseeable victims, including the Plaintiff, but, 
nevertheless, allowed the unsafe and inadequate manhole covers to remain on the property, 
knowing of the high potential for harm. Defendants' conduct is therefore willful, wanton, and 
reckless. As such, Idaho statutory cap on general damages does not apply, pursuant to Idaho 
Code §6-1603(4). 
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COUNT IV: DEMAND FOR ATTORNEY'S FEES 
91. As a result of each Defendant's conduct complained of herein, the Plaintiff has 
been required to retain the services of legal counsel to represent his interests in this matter. 
Pursuant to Idaho Code §12-120 and 12-121, Rules 54(d)(l) and 54(e)(l) of the Idaho Rules of 
Civil Procedure and all other applicable laws, Plaintiff is entitled to an award of attorneys' fees 
and costs incurred herein. 
COUNT V: DEMAND FOR PUNITIVE DAMAGES AGAINST 
DEFENDANT PROUTY 
92. Plaintiff realleges and incorporates paragraphs 1 through 90, above. 
93. The conduct of Defendant Prouty in failing to obtain appropriate building permits, 
failing to comply with applicable local, state and federal statutes, regulations, and standards, and 
failing to maintain the premises in conformity with applicable building codes was willful, a 
violation of Idaho Code § 3 9-4111, a misdemeanor under Idaho Code § 3 9-4126, outrageous, 
and an extreme deviation from the standard of care in the construction industry. 
94. Consequently Plaintiff John Stem should be awarded punitive damages against 
Defendant Prouty, pursuant to Idaho Code § 6-1604. 
WHEREFORE, the premises considered, the Plaintiff, JOHN STEM, respectfully prays 
for judgment against each of the Defendants as follows: 
(a) That a sum be granted to the Plaintiff adequate to compensate Plaintiff for all 
allowable general damages suffered by him, including but not limited to past, present and future 
physical and mental pain and suffering, anguish, disfigurement, impairment, and loss of 
enjoyment of life, in an amount to be determined at trial; 
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(b) That a sum be granted to the Plaintiff adequate to compensate Plaintiff for his 
special damages consisting of past, present, and future medical and related expenses, and 
incidental expenses, in an amount unknown to the Plaintiff at this time, but which sum shall be 
more readily ascertained at the trial of this matter; 
(c) That a sum be granted to the Plaintiff to compensate Plaintiff for the past and 
future, permanent loss of income he has suffered and will suffer due to his inability to work 
during his recovery in an amount unknown to the Plaintiff at this time, but which sum shall be 
more readily ascertained at the trial of this matter; 
(d) That a sum be awarded to Plaintiff as punitive damages against Defendant Prouty, 
in an amount to be determined at trial. 
(e) That prejudgment interest be granted to the Plaintiff; and 
(f) For such other and further relief as this Court deems just and equitable. 
DEMAND FOR JURY TRIAL 
Plaintiff hereby demands a trial by a jury of at least twelve ( 12) members on all issues 
properly tried to a jury in the above-entitled matter. 
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Dated this ..\2.,_ day of f{\m'>j , 2010. 
Respectfully Submitted, 
CRANDALMW OFFICE 
By: ll,~ c__ t.J 
DOUGL~.CRANDALL 
WR~ 
EMIL R. BERG V 
Associated Co unse 1 
Attorneys For Plaintiff 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this J1_ day of February 2010, a copy of the foregoing 
Second Amended Complaint and Demand for Jury Trial was served on the following by the 
following method: 
James Davis, Esquire 
406 W. Franklin Street 
P.O. Box 1517 
Boise, Idaho 83701 
Allorney for Defendant, 
City of Garden City, Idaho 
James G. Reid, Esquire 
David P. Claiborne, Esquire 
455 Third Street 
P.O. Box 2773 
Boise, Idaho 83701-2773 
Allorney for Defendant, 
Wesley C. Prouty 
[ ] U.S. First Class Mail, Postage Prepaid 
[ ] U.S. Certified Mail, Postage Prepaid 
[ ] Federal Express 
[ ] Hand Deli very 
[,XJ Facsimile 
[ ] Electronic Mail 
[ ] U.S. First Class Mail, Postage Prepaid 
[ ] U.S. Certified Mail, Postage Prepaid 
[ ] Federal Express 
[ ] Hand Delivery 
[X] Facsimile 
[ ] Electronic Mail 
.c ,i c_U 
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JAMES G. REID, ISB # 1372 
DA YID P. CLAIBORNE, ISB # 6579 
RINGERT LAW CHARTERED 
455 South Third Street 
P .0. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
E-mail: dpc@ringertlaw.com 
Attorneys for Defendant Wesley C. Prouty 
FEB i6 
J. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO and 
\VESLEY C. PROUTY, 
Defendants. 
Case No. CV-PI-08-06177 
MEMORANDUM IN OPPOSITION TO -
(1) PLAINTIFF'S MOTION TO 
INCLUDE PRAYER FOR RELIEF 
SEEKING PUNITIVE DAMAGES; AND 
(2) PLAINTIFF'S MOTION FOR 
RELIEF FROM SCHEDULING ORDER 
COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of record, 
Ringert Law Chartered, and submits this memorandum in OPPOSITION to Plaintiff's Motion to 
include Prayer for Relief seeking Punitive Damages and in OPPOSITION to Plaintiff's Motion for 
Relief from Scheduling Order. 
1. INTRODUCTION. 
Plaintiff presents a motion seeking permission to add a prayer for relief to his complaint 
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seeking an award of punitive damages, said motion being filed February 9, 2010. This motion is 
made after this Court has determined that there is a genuine dispute in the facts at issue as to whether 
Defendant Prouty obtained a building permit when an overhead door was added to his property some 
sixteen years ago. Defendant Prouty contends there is an absolute lack of any scintilla of evidence 
that he acted outrageously or recklessly when he added a door to his property sixteen years ago. 
Plaintiff also presents a motion for relief from the Court's Scheduling Order for the purpose 
of reopening expert discovery so that Plaintiff can disclose an engineer known as Jeffrey Block. 
Despite retaining him in May, 2009, Plaintiff did not disclose the opinions of Mr. Block until 
December 1, 2009, well after the August 3, 2009 disclosure deadline, and well after Prouty's 
opportunity to procure a rebuttal expert had passed. The disclosure is untimely and prejudicial to 
Prouty, and as such ought not be permitted. 
II. RELEVANT FACTS. 
The parties have previously presented to the Court a number of affidavits and deposition 
transcripts that describe the facts at issue in this action. Repeated here are those that have particular 
relevance to the issues before the Court. 
A. Facts Relevant to Punitive Damages. 
Wesley C. Prouty (herein "Prouty") is the present owner of real property and improvements 
located at 4684-4688 Chinden Boulevard in Garden City, Idaho (herein "the Premises"). An 
accident took place at the Premises on November 29, 2006 when a water meter cover collapsed 
under the weight of a forklift operated by Marc Jung (herein "Jung"), causing the forklift to tip over. 
When the forklift tipped over, it struck and injured John Stem (herein "Stem"), and Jung was also 
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injured. At issue is whether Prouty is negligent per se for the failure to procure a building pem1it 
when an overhead door was added at the Premises, among other collateral issues. 
The original construction of the building located at the Premises included two overhead doors 
along Fenton Street to allow for a loading area. Deposition of Jerrie Wolfe, at pp. 27 (Apr. 3, 2009). 
The original construction of the building at the Premises resulted in the building now located at the 
Premises, which included three rental spaces. Deposition of Max Stith, at pp. 12 (Mar. 31, 2009). 
Overhead doors were included in the original construction to allow for loading and unloading of 
materials, including with use of a forklift. Deposition of Max Stith, at pp. 42-43 (Mar. 31, 2009). 
The area between the building located on the Premises and Fenton Street is a designated loading and 
unloading area. Deposition of Wesley C. Prouty, at pp. 12, 14 (Aug. 5, 2008). 
Wesley Prouty purchased the Premises in 1994, although his business first began occupying 
a portion of the premises by lease in 1992. Deposition of Wesley C. Prouty, at pp. 6 (Aug. 5, 2008). 
Another one of the rental spaces was leased in 1994 to an entity known as Extreme Sports and 
operated by brothers Warren and Vince Kouba. Affidavit of Vince Kouba, at ii 2, 3, 4 (May 11, 
2009). Extreme Sports operated the center portion of the Premises, in between Intermountain 
Interiors and a laundromat. Affidavit of Vince Kouba, at ir 4 (May 11, 2009). In early 1994, the 
Premises had overhead doors, but they only access the portion leased to Intermountain Interiors, and 
because Extreme Sports needed to use a forklift to ferry inventory in and out of its premises, an 
additional overhead door was installed in the late fall or early winter of 1994. Affidavit of Vince 
Kouba, at ,r 54 (May 11, 2009). 
After Prouty occupied the Premises, he did have an additional overhead service door added 
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to the building to accommodate loading and unloading through another entry point to the building. 
Deposition of Wesley C. Prouty, at pp. 56 (Aug. 5, 2008). Prouty recalls having the installation of 
the overhead door engineered. Deposition of Wesley C. Prouty, at pp. 57 (Aug. 5, 2008). As 
illustrated by Plaintiff, Prouty did not personally procure a building permit to install the additional 
door, but contracted Freedom Contractors to do the work and relied upon it to obtain the necessary 
permits. Memorandum of Law in Support of Plaintiff's Motion for Punitive Damages, at pp. 4-5 
(Feb. 9, 2010). 
Larry O'Leary is a general contractor operating under the business name known as Freedom 
Contractors. Deposition of Larry Charles O'Leary, at pp. 10 (Apr. 14, 2009). Mr. O'Leary recalls 
a friend of his son, Vince Kouba, operating a jet ski shop out of the Premises. Deposition of Larry 
Charles O'Leary, at pp. 9 (Apr. 14, 2009). Mr. O'Leary has never done any contracting work for 
which he did not have the appropriate building permit. Deposition of Larry Charles O 'Lewy, at pp. 
14 (Apr. 14, 2009). With respect to any work done by Freedom Contractors in Garden City during 
the 1990s, Mr. O'Leary is certain it was properly permitted because his nephew worked in Garden 
City Planning and Zoning, and his nephew always made sure "Uncle Larry'' was on the right track. 
Deposition of Larry Charles O'Leary, at pp. 29 (Apr. 14, 2009). Mr. O'Leary has no independent 
recollection of, but does not dispute in any way Prouty's recollection of, Freedom Contractors 
installing an additional service door in the Premises in the mid 1990s, and Prouty paying Freedom 
Contractors for the same, and Freedom Contractors procuring the necessary building permit for the 
same. Deposition of Larry Charles O'Leary, at pp. 26-27, 33, 35-36 (Apr. 14, 2009). 
Garden City has no records by which it can dispute any statement that a building pem1it was 
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obtained for the installation of the additional overhead service door in the mid 1990s. Defendant 
City of Garden City's Answers and Responses to Defendant Wesley C. Prouty 's Second Set of 
Discovery Requests upon Defendant City of Garden City, Idaho, at pp. 13 (May 18, 2009). Garden 
City has no records by which it can contradict Prouty's statement that the overhead door was 
engineered before installation. Defendant City of Garden City's Answers and Responses to 
Defendant Wesley C. Prouty 's Second Set of Discovery Requests upon Defendant City of Garden 
City, Idaho, at pp. 13 (May 18, 2009). Garden City did not require any fom1 of site engineering 
relative to the issuance of building permits in 1994. Defendant City of Garden City's Answers and 
Responses to Defendant Wesley C. Prouty 's Second Set of Discovery Requests upon Defendant City 
of Garden City, Idaho, at pp. 13-14 (May 18, 2009). 
B. Facts Relevant to Relief from Scheduling Order. 
On December 1, 2009, Plaintiff made a disclosure of Jeffrey Block as an expert engineer, 
filing at that time an affidavit setting forth his opinions, study and qualifications. Defendants 
responded with a motion to strike on grounds that the disclosure was made after the expert witness 
disclosure deadline of August 3, 2009. Plaintiff then withdrew the affidavit, conceding it could not 
be considered by the Court relative to summary judgment. Later, Plaintiff filed a motion for relief 
from the Court's Scheduling Order, requesting that the Court reopen expert witness discovery for 
the sole purpose of permitting Plaintiff's disclosure of Mr. Block, and antecedent discovery incident 
thereto. 
Prior to this disclosure, on May 14, 2009, Plaintiff wrote Prouty and indicated an "expert" 
by the name of Jeffrey Block desired to view the accident scene. Affidavit of Counsel Re: Request 
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for Ent,y upon Land for Inspection and Other Purposes (Nov. 30, 2009). Prouty responded on May 
l 5, 2009, indicating the accident scene would be made available, but not the interior of the Premises. 
& On May l 9, 2009, Prouty wrote Plaintiff again and reiterated its position that Mr. Block could 
view the accident scene, but not the Premises interior. Id. On May 26, 2009, Plaintiff indicated this 
was not acceptable and that he would seek court permission to view the interior. Prouty immediately 
responded, reiterated its position, and stated its position that the parties had appropriately conferred 
regarding the discovery issue. Thereafter, there was no further discussion among the parties 
regarding Mr. Block during the expert discovery period. Mr. Block was not identified as an expert, 
and no report or opinions were disclosed, on the deadline for disclosure of expert witnesses, which 
by Court order was August 3, 2009. 
III. STANDARD OF REVIEW. 
A. Amendment of Pleading. 
By seeking to include a prayer for relief seeking punitive damages, Plaintiff seeks to, yet 
again, amend its complaint. Amendment of a complaint is governed by Rule l 5 of the IDAHO RULES 
or CJV!L PROCEDURE. Rule l 5 allows a party to amend a pleading, with leave of Court, where 
responses to the pleading have already been made. I.R.C.P. l 5(a). Leave to amend "shall be freely 
given when justice so requires." Id. The Court's decision whether to grant a motion for leave to file 
an amended pleading is subject to its discretion, only subject to review upon appeal for abuse of 
discretion. Raedlein v. Boise Cascade Corp .. l 29 Idaho 627, 63 l (l 996). 
Despite the discretionary standard, the appellate courts insist upon lower courts articulating 
a reason for denying a party's motion for leave to file an amended pleading. Idaho Schools for Equal 
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Opportunity v. Idaho Board of Education, 128 Idaho 276, 284 ( 1996). Generally, if the underlying 
facts raised in a motion for leave to file an amended pleading provide proper grounds for some relief, 
the motion should be granted to afford the party an opportunity to test his or her claim and its merits. 
Id. Leave to file an amended pleading should be freely given in the absence of undue delay, bad 
faith, or dilatory motive by the movant or undue prejudice upon the non-movant. Id. Outright 
refusal of such a motion, without any justifying reason, is an abuse of discretion. Id. In detennining 
whether to grant such a motion the court may consider whether the proposed amendment states a 
proper claim, but the sufficiency of the evidence supporting the amendment is not a proper matter 
to be assessed. Christensen Family Trust v. Christensen, 133 Idaho 866, 871-72 (1999). 
B. Punitive Damages. 
The Court must employ a heightened standard of review before permitting amendment of a 
complaint to allege punitive damages. See LC. 6-1604. IDAHO CODE§ 6-1604(2) provides as 
follows -
a party may, pursuant to a pretrial motion and after hearing before the court, amend 
the pleadings to include a prayer for relief seeking punitive damages ... if, after 
weighing the evidence presented, the court concludes that, the moving party has 
established at such hearing a reasonable likelihood of proving facts at trial sufficient 
to support an award of punitive damages. 
& The facts a plaintiff must prove to receive an award of punitive damages must be those that show 
''oppressive, fraudulent, malicious or outrageous conduct" by the defendant. LC. 6-1604(1 ). Also 
relevant is whether the defendant acted in a manner that constitutes an extreme deviation from 
reasonable standards of conduct. See generally Mac Tools, Inc. v. Griffin, 126 Idaho 193 (1994). 
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C. Relief from Scheduling Order. 
In detennining whether it is appropriate to amend pre-trial orders, the Court has indicated that 
"absent bad faith and prejudice to an opposing party, amendments to the pre-trial order 'to prevent 
manifest injustice' under rule 16 should be liberally granted just as amendments to pleadings are 
'freely given whenjustice so requires' under rule 15(a)." Stevenson v. Steele, 93 Idaho 4, 9 (1969). 
However, failure to abide by a pre-trial order warrants appropriate sanctions, such as exclusion of 
an untimely disclosed witness. I.R.C.P. 16(1). It is particularly appropriate to exclude an untimely 
disclosed witness where the party presenting the witness failed to exercise due diligence in the 
disclosure and preparation of the witness. McKim v. Homer, 143 Idaho 568 (2006). The Court's 
decision regarding matters surrounding relief from the Scheduling Order is committed to the Court's 
sound discretion. 
IV. ARGUMENT. 
A. There is no basis to permit Plaintiff leave to add a prayer for relief seeking punitive 
damages against Defendant Prouty. 
Idaho law on the standards governing punitive damages is fairly well set forth in Seiniger 
Law Office v. North Pacific Insurance Company, 145 Idaho 241 (2008). It correctly notes that 
"[p ]unitive damages are not favored in the law and should be awarded in only the most unusual and 
compelling circumstances." Id., at 249. To support an award of punitive damages at trial, it must 
be proven, with clear and convincing evidence, that the party against whom the claim is asserted 
engaged in conduct that was "oppressive, fraudulent, malicious or outrageous." Id., at 250. To be 
pennitted to advance a claim for punitive damages, a claimant must show an "intersection of two 
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factors: a bad act and a bad state of mind." Id. ( emphasis added). For instance, the Court has 
characterized the required showing as follows -
The action required to support an award of punitive damages is that the defendant 
··acted in a manner that was 'an extreme deviation from reasonable standards of 
conduct, and that the act was performed by the defendant with an understanding of 
or disregard for its likely consequences."' 
ld. (emphasis added). Here, Defendant Prouty submits that there is no evidence that he acted with 
a bad state of mind, and that there is no reasonable likelihood that a jury would find so based upon 
the clear and convincing evidence standard. 
1. There is a lack of any evidence that Defendant Prouty acted with a bad state 
of mind. 
With regard to the state of mind required to support a claim for punitive damages, several 
states of mind can be asserted, but in this case Plaintiff asserts only that Defendant Prouty acted with 
a "'willful" state of mind. See Seiniger, 145 Idaho at 250. The "willful" state of mind must still be 
able to be characterized as an "extremely harmful state of mind." Id. In addition to this state of 
mind, Plaintiff must also show that Defendant Prouty had "knowledge of the likely consequences" 
of his act. Id. 
Plaintiff contends that Defendant Prouty "willfully failed to obtain a building permit when 
he installed the" overhead door in 1994. Plaintiff urges the Court to adopt the definition of willful 
set forth at IDAHO CODE § 18-101, to wit - "a purpose or willingness to commit the act or make the 
omission referred to." The statute Defendant Prouty is alleged to have violated is IDAHO CODE§ 39-
4111 by failing to procure a building permit. The willful violation of this statute is a misdemeanor. 
IDA HO CODE § 39-4126. As such, it appears that the definition urged by Plaintiff is appropriate. 
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Defendant Prouty submits that there is a lack of any evidence that he purposefully or 
willingly failed to obtain a building permit to add the door in 1994. The testimony, after some 
reflection and review of business records, is that Defendant Prouty did not personally obtain the 
building pem1it, but rather relied upon his contractor, Freedom Contractors, to obtain the permit. 
Likewise, Freedom Contractors has testified that it did not do any jobs without the proper permitting. 
Garden City has lost its permit records. As such, there is simply no showing that Defendant Prouty 
willfully failed to obtain a building permit. In fact, whether the permit was obtained is at issue. 
Further, Defendant Prouty submits that it is not outrageous or unreasonable for a landowner to rely 
upon his contractors to obtain necessary permits for construction activities requested by the 
landowner. 
On this issue, Plaintiff seems to fault Defendant Prouty for not having precise and accurate 
recollection of the events surrounding the addition of the door in 1994. This is unfair. At issue are 
events that took place sixteen years ago. It is reasonable to expect that over such an extended period 
of time records would be lost or destroyed, and that vivid memories would fade. Defendant Prouty 
has set forth his best recollection of the events, and Plaintiff provides no evidence whatsoever to 
refute Prouty's testimony. Rather, Plaintiff simply faults Prouty for not having the records to prove 
his statements. If Plaintiff thinks Prouty's statements are wrong, then it is incumbent on Plaintiff 
to proffer such proof. Plaintiff has failed to proffer any evidence that the addition of the door was 
not pem1itted, that Freedom Contractors did not do the work, or that Prouty unreasonably relied on 
his contractor to procure the necessary permits. Plaintiff has no hope of proving, with clear and 
convincing evidence, that Prouty acted with a bad state of mind. 
MEMORANDUM IN OPPOSITION TO- (1) PLAINTIFF'S MOTION TO INCLUDE PRAYER 
FORRELIEFSEEKJNGPUNITNEDAMAGES;AND(2)PLAINTIFF'SMOTIONFORRELIEF 
FROM SCHEDULING ORDER - 10 
001284 
Plaintiff also has to make a showing that Prouty's alleged act of not procuring a building 
permit was done with knowledge by Prouty that such failure would likely result in the failure of a 
water meter cover to the injury of his tenant's employees. Plaintiff has made no such showing, and 
the Court has previously found such reasoning to be unfounded. In its Memorandum Decision on 
Defendant Wesley Prouty 's Motion for Partial Summary Judgment, entered February 18, 2009, the 
Court found that is has not been "sufficiently established that Mr. Prouty knew or should have 
known ... that the subject water meter cover ... presented a risk of injury." Id., at pg. 12. Because 
Prouty was not even aware the water meter lid presented a risk of injury, it is not fathomable to think 
that in 1994 he was aware his failure to procure a building permit to add an overhead door to the 
building might result in the failure of the water meter lid to withstand the weight of a forklift, 
particularly in an area where forklifts had been operated for years without incident. 
2. There is conflicting evidence as to whether Defendant Prouty committed any 
bad act. 
The law allows punitive damages where a person acts in a manner that is an extreme 
deviation from reasonable standards of conduct and with an understanding of or disregard for its 
likely consequences. Manning v. Twin Falls Clinic & Hospital, Inc., 122 Idaho 47, 52 (1992). Gross 
negligence is a sufficient indicator of a harmful state of mind justifying an award of punitive 
damages. Id. Gross negligence consists of"the want of even a slight care and diligence" and of"the 
want of that diligence that even careless men are accustomed to exercise." S. Griffin Constr. v. City 
of Lewiston, 135 Idaho 181, 189 (2000). Further justification for an award of punitive damages can 
be found where a person acts outrageously or recklessly. See Vendelin v. Costco Wholesale Corp., 
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140 Idaho 416, 430-31 (2004); Brown v. Matthews Mortuary, 118 Idaho 830, 840 (1990). 
Examining these points in reverse order, Plaintiff makes no contention that Prouty acted 
outrageously or recklessly, instead only claiming that the failure to obtain a building pennit 
constitutes an extreme deviation for the reasonable standard of care. As to gross negligence, there 
is a lack of evidence that Prouty's violation of the statute, if true, was grossly negligent. The 
evidence shows that Prouty acted with care and diligence by procuring a contractor to perform the 
construction services, and relying on the contractor to procure the necessary permits. Plaintiff offers 
no evidence that it is unreasonable or careless for a person to rely on his contractor to procure the 
necessary permits. While the law will punish the landowner for the contractor's failure, there is 
nothing in the record to indicate it is outrageous to rely on one's contractor to procure permits. 
Plaintiffs emphasis as to Prouty' s alleged bad act is an assertion that failing to obtain a 
building permit is an extreme deviation from reasonable standards of conduct. In making this 
charge, Plaintiff must also show, as held in Manning, that Prouty understood the likely consequences 
of his failure. As argued above, there is a lack of any such evidence. 
As to the claim that Prouty's conduct was an extreme deviation, Plaintiff for the first time 
discloses an opinion of Mark Hedge that a failure to obtain a building permit for the 1994 door 
addition constitutes an extreme deviation "from the accepted standard of care in the construction 
industrv." This premise lacks evidence. First, the evidence is in conflict as to whether a building 
pem1it was in fact obtained, and Plaintiff has no conclusive evidence that the pennit was not 
obtained. Second, the evidence is in conflict as to whether obtaining a building permit would have 
even guarded against the event that occurred. Finally, the opinion of Mark Hedge only relates to a 
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standard of care applicable to those in the construction industry. The claim against Prouty relates 
to his duties as a landowner. There is no evidence that relying upon a contractor to obtain a building 
permit constitutes an extreme deviation from reasonable standards of conduct applicable to 
landowners. Given these circumstances, it is not likely that Plaintiff can establish that Prouty 
committed any bad act with knowledge of the likely consequences of the same. 
3. The proposed Third Amended Complaint is not proper. 
Plaintiff submits to the Court proposed Third Amended Complaint and Demand for Jury 
Trial. For the reasons above-stated, it ought not be allowed because there is a lack of any reasonable 
likelihood that Plaintiff can prove facts entitling him to an award of punitive damages. Moreover, 
the allegations of the proposed Third Amended Complaint directly violate the Court's Order 
Granting Motion to Strike, entered June 1, 2009. Plaintiff is yet again attempting to repeat 
al legations which have been disposed of by the Court by partial summary judgment, at which point 
the common law negligence claims were dismissed. The proposed Third Amended Complaint ought 
not be pem1itted. 
B. Plaintiff ought not be permitted to disclose additional expert witnesses at this late 
date. 
Prouty submits that Plaintiff should not be granted relief from the Scheduling Order because: 
(I) Plaintiff has acted in bad faith relative to the disclosure of Mr. Block; (2) Prouty will be 
prejudiced by the late disclosure; and (3) Plaintiff did not exercise due diligence with respect to the 
disclosure of Mr. Block. Consequently, Mr. Block ought to be excluded as a witness at trial. 
MEMORANDUM IN OPPOSITION TO - (1) PLAINTIFF'S MOTION TO INCLUDE PRAYER 
FOR RELIEF SEEKING PUNITNE DAMAGES; AND (2) PLAINTIFF'S MOTION FOR RELIEF 
FROM SCHEDULING ORDER - 13 
001287 
This case has been pending since April 2, 2008. The Second Amended Complaint, which sets 
forth the negligence per se claim against Prouty, has been pending since February 27, 2009. Aware 
of the claims he was making, in May, 2009 Plaintiff apparently began some efforts to prepare Mr. 
Block as an expert. While he was identified as a potential person to examine the Premises in a letter 
to Prouty, he was never properly identified pursuant to Rule 26(b )( 4 ), nor were any opinions of Mr. 
Block disclosed during the expert witness discovery period. Plaintiff either intentionally withheld 
the opinions of Mr. Block from Prouty until December 1, 2009 (some four months after the 
disclosure deadline), or Plaintiff failed to exercise due diligence in the preparation and disclosure 
of Mr. Block (as is evident from the fact he was retained in May, 2009). In either event, Plaintiffs 
error is improper and without reasonable excuse. 1 
Additionally, Prouty will be prejudiced by pem1itting the untimely disclosure of Mr. Block. 
To date, there has been no exercise of discovery relative to the opinions of Mr. Block. At this point, 
trial is set to commence in six weeks. Requiring Prouty to use that time to not only prepare for trial, 
but to also conduct discovery regarding the opinions of Mr. Block and procure a necessary rebuttal 
expert, is unfair and prejudicial. Plaintiff has not demonstrated that Mr. Block is essential to the 
presentation of his case, particularly since he has already properly disclosed another engineer. It 
would be improper to allow Plaintiff relief from the Scheduling Order at this late date and on the eve 
of trial. 
1 Plaintiff fails to identify any reasons why it failed to further pursue its request for 
inspection, through motion or otherwise, between the end of May and December, 2009, a period 
of approximately six months. 
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V. CONCLUSION. 
For the above and foregoing reasons, Plaintiff's Motion to include Prayer for Relief seeking 
Punitive Damages ought to be DENIED, and Plaintiff's Motion for Relief from Scheduling Order 
ought to be DENIED. 
~I th 
DA TED this Vctay of February, 2010. 
RINGERT LAW CHARTERED 
< 
by: /~~~ 
James G. Reid 
David P. Claiborne 
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DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO and 
\VESLEY C. PROUTY, 
Defendants. 
Case No. CV-PI-08-06177 
MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys ofrecord, 
Ringert Law Chartered, and submits this memorandum in SUPPORT of Defendant Prouty'sMotion 
for Reconsideration Re: Memorandum Decision on Defendant Prouty 's Motion for Summary 
Judgment, filed February 12, 2010. 
I. INTRODUCTION. 
On January 25, 2010, the Court entered a Memorandum Decision denying summary judgment 
motions advanced by each party to this action. In denying Defendant Prouty's motion, the Court 
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indicated summary judgment could not be granted because of a conflict among the evidence as to 
"whether site engineering would have been performed in conjunction with the permitting process." 
lvfemorandum Decision, at pp. 6 (Jan. 25, 2010). Prouty asks the Court to reconsider its ruling in 
this regard. Whether something "should" have been done is a matter of common law duty. The 
focus of this case is whether a statute or ordinance required site engineering, as Plaintiffs claim is 
one for negligence per se. Prouty submits that the applicable ordinances did not require site 
engineering to obtain a building permit. Prouty further submits that the conflicting evidence in the 
record as to whether site engineering "should have been performed" is immaterial. 
II. RELEVANT FACTS. 
The parties have previously presented to the Court a number of affidavits and deposition 
transcripts that describe the facts at issue in this action. Repeated here are those that have particular 
relevance to the issues before the Court. 
Wesley C. Prouty (herein "Prouty") is the present owner ofreal property and improvements 
located at 4684-4688 Chinden Boulevard in Garden City, Idaho (herein "the Premises"). An 
accident took place at the Premises on November 29, 2006 when a water meter cover collapsed 
under the weight of a forklift operated by Marc Jung (herein "Jung"), causing the forklift to tip over. 
When the forklift tipped over, it struck and injured John Stem (herein "Stem"), and Jung was also 
injured. At issue is whether Prouty is negligent per se for the failure to procure a building permit 
when an overhead door was added at the Premises, among other collateral issues. 
Wesley Prouty purchased the Premises in 1994, although his business first began occupying 
a portion of the premises by lease in 1992. Deposition of Wesley C. Prouty, at pp. 6 (Aug. 5, 2008). 
After Prouty occupied the Premises, he did have an additional overhead service door added to the 
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building to accommodate loading and unloading through another entry point to the building. 
Deposition of Wesley C Prouty, at pp. 56 (Aug. 5, 2008). Prouty recalls having the installation of 
the overhead door engineered. Deposition of Wesley C Prouty, at pp. 57 (Aug. 5, 2008). Garden 
City has no records by which it can contradict Prouty's statement that the overhead door was 
engineered before installation. Defendant City of Garden City's Answers and Responses to 
Defendant Wesley C Prouty's Second Set of Discovery Requests upon Defendant City of Garden 
City, Idaho, at pp. 13 (May 18, 2009). Garden City did not require any form of site engineering 
relative to the issuance of building permits in 1994. Defendant City of Garden City's Answers and 
Responses to Defendant Wesley C Prouty 's Second Set of Discovery Requests upon Defendant City 
of Garden City, Idaho, at pp. 13-14 (May 18, 2009). 
Since 1992, no one has ever modified the loading area, including the water meter covers, 
located adjacent to the Premises along Fenton Street. Deposition of Wesley C Prouty, at pp. 11, 18 
(Aug. 5, 2008). 
Mark L. Hedge is a licensed professional civil engineer employed as an expert in this action 
by and for Stem and Jung. Deposition of Mark L. Hedge, at pp. 5, 9 (Apr. 2, 2009). In reaching his 
opinions, Mr. Hedge relies upon the 1994 Uniform Building Code, specifically sections I 06.1, 106.2 
and 106 .3, which provide that any alterations or modifications to a bui I ding require the procurement 
of a building permit from local authorities. Deposition of Mark L. Hedge, at pp. 39, 46(Apr. 2, 
2009). Copies of these sections of the 1994 Uniform Building Code are, for ease of reference, 
attached hereto as Exhibit A. Mr. Hedge does not rely upon any other provisions of the building 
code, or on any municipal ordinances, in reaching his opinions. Deposition of Mark L. Hedge, at pp. 
46-47 (Apr. 2, 2009). 
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It is the opinion of Mr. Hedge that Prouty should have retained a structural and site engineer 
when installing the additional overhead service door because of the change of use that resulted from 
the alteration. Deposition of Mark L. Hedge, at pp. 47 (Apr. 2, 2009). Notably, however, Mr. 
Hedf:e has not opined that the code reguired as much. This is likely because Mr. Hedge has no 
knowledge as to how Garden City interpreted the building code at the time the overhead service door 
was added. Deposition of Mark L. Hedge, at pp. 59 (Apr. 2, 2009). 
III. ST AND ARD OF REVIEW. 
Rule 11 (a)(2)(B), I.R.C.P., provides that "[a] motion for reconsideration ofany interlocutory 
orders of the trial court may be made at any time before the entry of final judgment." When 
considering a Motion for Reconsideration of an interlocutory order pursuant to I.R.C.P. l l(a)(2)(B), 
the trial court should take into account any new facts presented by the moving party that bear on the 
correctness of the interlocutory order. Couer d'Alene Mining Co. v. First Nat' I Bank, 118 ldaho 812, 
823 (1990). The burden is on the moving party to bring to the trial court's attention the new facts. 
Id. The trial court is not required to search the record to determine ifthere is any new information 
that might change the specification of facts deemed to be established. Id. While the case law 
applying Rule 11 (a)(2)(B) permits a party to present new evidence when a motion is brought under 
the Rule, it does not require that the motion by accompanied by new evidence. Johnson v. 
Lambros, 143 Idaho 468, 4 72 (Ct. App. 2006). "The chief virtue of a reconsideration is to obtain 
a full and complete presentation of all available facts, so that the truth may be ascertained, and 
justice done, as nearly as may be." Coeur d'Alene Mining Co., 118 Idaho at 823. Thus, it is clear 
that a party may move to reconsider a ruling of the trial court based on the same set of facts 
considered by the trial court in making its original ruling. 
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IV. ARGUMENT. 
At page 5 of the Court's Memorandum Decision, entered January 25, 2010, the Court stated: 
There is a genuine issue of material fact regarding whether Garden City would have 
required site engineering in conjunction with the permitting process. 
In setting forth the genuine issue of material fact the Court focused on the affidavit of the 
Plaintiffs expert, Mark Hedge's, wherein he stated "it is my opinion that a site inspection and 
engineering would hav:e been required to assure that the use of forklifts could be used in the area 
forklifts would have been operating at 4684 Chinden Boulevard." The Court then compared that 
testimony to Defendant City of Garden City's Response to Requests for Admission, wherein Garden 
City stated "Defendant City of Garden City did not specifically require site engineering to issue a 
building permit." The Court held that based upon this conflicting evidence there was a genuine issue 
as to whether or not site engineering would have been perfom1ed in conj unction with the permitting 
process. 
It is respectfully submitted that the conflict between Mr. Hedge's opinion and the response 
of Garden City is immaterial. In the negligence per se claim as alleged by Plaintiff, in order to 
establish that the failure to obtain a building permit was A PROXIMATE CAUSE of the accident 
which occurred twelve years later, Plaintiff must provide evidence that the pem1itting process in 
1994 would have "required" site engineering to be performed as a condition of obtaining a permit 
to construct the third overhead door. The only way that Plaintiff can establish that site engineering 
was a "requirement" is to identify a provision in the Garden City Code or the Unifom1 Building Code 
that would place persons such as Wes Prouty on notice of such requirement. No such requirement 
exists. Alternatively Plaintiff could proffer evidence that in the administration of the building pem1it 
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process the City of Garden City would have advised prospective permittees that the issuance of 
building pem1it for the installation of overhead doors would be conditioned upon a site engineering 
study. No such evidence has been offered. 
The elements of a negligence per se claims have been described as follows -
First, the statute or regulation must clearly define the required standard of conduct; 
second, the statute or regulation must have been intended to prevent the type of hann 
the defendant's act or omission caused; third, the plaintiff must be a member of the 
class of persons the statute or regulation was designed to protect; and fourth, the 
violation must have been the proximate cause of the injury. 
Orthman v. Idaho Power Co., 134 Idaho 598, 601 (2000). As applied to the allegations made by 
Plaintiff in this action, the Plaintiff has the burden of proving the following propositions -
1. That the 1994 Unifom1 Building Code clearly required site engineering relative to 
the addition of overhead doors to a commercial building; and 
2. That the 1994 Uniform Building Code requirement regarding site engineering was 
intended to prevent forklift accidents that might result from driving over water meter 
lids; and 
3. That Plaintiff was a member of the class of persons intended to be protected by the 
1994 Uniform Building Code requirement regarding site engineering; and 
4. That Defendant Prouty violated the requirement of the 1994 Unifom1 Building Code, 
and that said violation was the proximate cause of Plaintiffs injury. 
Prouty submits that Plaintiff has not, and cannot, establish all of the foregoing. 
There is a lack of any evidence that the 1994 Uniform Building Code clearly required site 
engineering relative to Prouty's 1994 overhead door addition. The uncontroverted statement by 
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Garden City is that "the extent to which site engineering is required to safely design for the 
installation of an overhead door is a matter of engineering judgment," and not otherwise reg uired 
as a condition precedent to issuance of a building permit. This renders Plaintiffs claim for 
negligence per se fatally flawed. This undisputed fact establishes that site engineering is a matter 
of discretion ( e.g., it is a matter of "engineering judgment"). It is not a requirement. There are no 
requirements in the ordinances, building code or other publications of Garden City that would 
require site engineering. Plaintiff alleges that Prouty violated Sections 106. l and 106.3.1 of the 1994 
Uniform Building Code. See Second Amended Complaint, at ,r 73 (Feb. 26, 2009). Those 
provisions, which are attached at Exhibit A, contain no clear requirement that site engineering be 
done to get a building permit. See Affidavit of Douglas W Crandall, at Ex. D (Jan. 12, 2009). As 
such, while the failure to conduct site engineering in some circumstances may have been a violation 
of a common law standard of care (which claim in this case has been dismissed by prior order on 
summary judgment), the fact that site engineering was not performed cannot be a per se negligent 
violation of a statute or ordinance. Site engineering is a matter of discretion and judgment, not a 
clear statutory requirement. 
Moreover, assuming arguendo that a building permit would have been required in 1994 for 
the construction of a third overhead door, and further assuming that Prouty did not obtain a building 
permit, there is no evidence in this case that Garden City would have required site engineering as a 
condition for issuance of the permit. 1 Therefore, the opinion of Mr. Hedge, and the resulting 
1. The Plaintiff, in his Memorandum of law in Opposition to Prouty 's Motion for Summary Judgment, at 
page 7, stated: 
Had a building pennit been sought for the additional door, the engineer who stamped the plan 
would have made sure that the appropriate water lids were placed in the loading and unloading 
area. Ruhl Depo. pg. 69. 
In addition to being misleading and disingenuous, it is a complete misstatement of what Mr. Ruhl testified to. The 
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conflicting evidence it creates, is immaterial. In order for the Plaintiff to establish that the failure 
to obtain a building permit is a proximate cause of this accident, evidence that site engineering was 
a requirement for such building permit is necessary. Unfortunately, Mr. Hedge cannot provide this 
evidence as he is not an expert on what Garden City "requires." Only Garden City, through its 
ordinances and codes, can set forth the "requirements" for building permits. One cannot be held 
negligent per se for violation of a code that is subject to varied interpretation among the 
professionals that apply the code. By allowing this action to proceed, the Court is permitting the jury 
to interpret the requirements of the building code, which is a matter of law, not a judgment of fact. 
It is respectfully submitted that the Court erred in concluding that there is a question of fact 
as to whether or not site engineering would have been "REQUIRED" by Garden City in conjunction 
with the installation of the overhead door. No one is disputing site engineering was not perfom1ed. 
However, unless it is "required," it is immaterial as to what Plaintiffs engineer may think or, for that 
matter, what an employee of Garden City may think. It is only material if the Garden City 
ordinances or the Unifom1 Building Code would have clearly required site engineering to be 
perfonned. Absent the establishment of a legal requirement for site engineering, there can be no 
negligence per se in this case that could be a proximate cause of Mr. Stem's injuries. Simply failing 
to obtain a building pem1it, where site engineering would not have been required, cannot be 
actual testimony, on page 69 of Mr. Ruhl's deposition in response to Plaintiffs inaccurate hypothetical question 
assuming that the area was at one time a parking lot, is as follows: 
Question: Am I understanding your answer to say that had a building permit been applied 
for in 97 indicating that what was once parking lot is now going to be used to 
drive hysters across it the engineer assigned to that would have made sure that 
the appropriate water meter lids were placed for the new use of such prope11y. 
Answer: That's correct. 
Mr. Reid: Object to the form. 
Putting aside the fact that the objectionable nature of the question, as it assumes a number of facts which are not 
present in this case, the response by Mr. Ruhl is nothing more than pure abject conjecture in light of the undisputed 
admission by Garden City that the issue of site engineering is a matter of "engineering judgment." 
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considered a proximate cause of Plaintiffs injuries. 
V. CONCLUSION. 
For the above and foregoing reasons, Defendant Prouty's Motion for Reconsideration Re: 
Jvf emorandwn Decision on Defendant Prouty 's Motion for Summary Judgment ought to be 
GRANTED. 
DATED this 18th day of February, 2010. 
by: 
RINGERT LAW CHARTERED 
James G. Reid 
David P. Claiborne 
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EXHIBIT A 
RELEVANT EXCERPTS FROM 
1994 UNIFORM BUILDING CODE 
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Ordinance No. 651 
BY THE COUNCIL: KEEFER, PEREZ, PIGG AND WEAVER 
AN ORDINANCE AMENDING SECTIONS 7-1-1 B, 7-1-2 A-B, 7-1-5, 
REDESIGNATING 7-1-6 TO 7-1-7 AND ADDING SECTION 7-1-6 TO THE 
GARDEN CITY CODE; PROVIDING FOR ADOPTION OF THE 1994 UNIFORM 
BUILDING CODE; PROVIDING FOR ADOPTION OF THE 1994 EDITION OF 
THE UNIFORM FIRE CODE; PROVIDING FOR ADOPTION OF THE 1994 
EDITION OF THE UNIFORM MECHANICAL CODE AND FOR MECHANICAL 
PERMITS AND MECHANICAL PERMIT FEES; PROVIDING FOR ADOPTION 
OF THE 1994 EDITION OF THE UNIFORM CODE FOR THE ABATEMENT OF 
DANGEROUS BUILDINGS; PROVIDING FOR THE REDESIGNATION OF 
GARDEN CITY CODE SECTION 7-1-6 TO 7-1-7; PROVIDING FOR 
CONFLICTS; PROVIDING FOR SEVERABILITY; AND PROVIDING FOR AN 
EFFECTIVE DATE. 
BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF GARDEN 
CITY, IDAHO: 
SECTION 1: Amending Section 7-1-'I B, Garden City Code. 
Section 7-1 1, Subsection B. is amended to read as follows: 
I. All the rules, regulations and ordinances of a general and permanent 
character relating and applying to and regulating the erection, 
construction, enlargement, alteration, repair, moving, removal, conversion, 
demolition, occupancy, equipment, use height, area and maintenance of 
buildings or structures as said rules, regulations and ordinances are 
printed and contained in code form designated and entitled UNIFORM 
BUILDING CODE, .being the JOO+ 1994 Edition, Volumes 1, 2, and 3, 
printed under the authority of the International Conference of Building 
Officials, be and the same hereby is ratified and adopted as the Uniform 
Building Code of Garden City. and as ratified and adopted shall be the 
rules and regulations and ordinances governing erection, construction, 
enlargement, alteration, repair, moving, removal, conversion, demolition, 
occupancy, equipment, use height, area and maintenance of buildings or 
structures at and within the City. 
EXCEPTION: Fees established within the uniform building code are not 
applicable to this Title, Fees charged for administration and enforcement 
of this Title shall be established pursuant to Section 1 11, Garden City 
Code. 
2. It shall be unlawful to erect, construct, enlarge, alter, repair, move, 
remove, convert demolish and maintain buildings or structures in violation 
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of or without complying with the rules, regulations and ordinances as 
contained in the said 4994 1994 Edition of the Uniform Building Code 
hereby adopted and ratified and as the said rules, regulation and 
ordinances of said Code are changed, altered and amended by this 
Section. 
3. Three (3) copies of the 4994 1994 Uniform Building Code shall be 
retained by the City, one of which shall be filed in the office of the City 
Clerk/Treasurer in accordance with section 50-901, Idaho Code, for use 
and examination by the public. 
SECTION 2: Amending Section 7-1-2 A,B, Garden City Code. 
Sections 7-1-2 A and B of the Garden City Code are amended to read as 
follows: 
7-1-2 Uniform Fire Code: 
A Adoption: All the rules, regulations and ordinances of a general and 
permanent character relating to any applying to conditions hazardous to 
life and property from fire or explosion, said rules, regulations and 
ordinances are printed and contained in a book in code form designated 
and entitled the UNIFORM FIRE CODE, +993 1994 Edition, Volumes 1 
and 2, printed and published under the authority of the International 
Conference of Building Officials and Western Fire Chiefs Association, be, 
and the same hereby are, ratified and adopted in their entirety as the Fire 
Code of Garden City. 
B. Maintenance of Copies: Three (3) copies of the 49W 1994 Uniform Fire 
Code shall be retained by the City, one of which shall be filed in the office 
of the City Clerk/Treasurer in accordance with Idaho Code section 50-901 
for use and examination by the public. 
SECTION 3: Amending Section 7-1-5, Garden City Code. 
Section 7-1-5, Garden City Code is amended to read as follows: 
7-1-5: UNIFORM MECHANICAL CODE: 
A. All the rules, regulations and ordinances of a general and permanent 
character relating to and applying to electrical 1.viring and apparatus, 
heating, ventilating and air conditioning, said rules, regulations and 
ordinances contained in a book in code form designated and entitled 
UNIFORM MECHANICAL CODE, the 4994 1994 Edition, printed and 
published under the authority of the International Conference of Building 
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Officials, be and the same is ratified and adopted in its entirety as the 
Electrical Code Uniform Mechanical Code for the City of Garden City. 
B. Three (3) copies of the 4-004 1994 Uniform Mechanical Code shall be 
retained by the City, one of which shall be filed in the office of the City 
Clerk/Treasurer in accordance with Idaho Code Section 50-901 for use 
and examination by the public. 
C. Fees established within the Uniform Mechanical Code are not applicable 
to this Section. Fees charged for administration and enforcement of this 
Section shall be established pursuant to Section 1-11, Garden City Code. 
No mechanical permits or mechanical permit fees that are provided for in 
the 1991 Uniform Mechanical Code will be required or charged by the city 
of Garden City. However; any Any person violating any provision of the 
Uniform Mechanical Code shall be deemed guilty of a misdemeanor and, 
upon conviction thereof, shall be punished by a fine as provided in Section 
1-4-1 of this Code. 
SECTION 4: Adding New Section 7-1-6, Garden City Code. 
Section 7-1-6 shall read as follows: 
A. 
B. 
Uniform Code for the Abatement of Dangerous Buildings: 
Adoption: All rules, regulations and ordinances of a general and 
permanent character relating to and applying to the abatement of 
dangerous buildings, said rules, regulations and ordinances being printed 
and contained in a book in code form designated and entitled the 
UNIFORM CODE FOR THE ABATEMENT OF DANGEROUS 
BUILDINGS, 1994 Edition, printed and published under the authority of 
the International Conference of Building Officials, be and the same is 
ratified and adopted in its entirety as the Uniform Code for the Abatement 
of Dangerous Buildings for the City of Garden City. 
Three (3) copies of the 1994 Uniform Code for the Abatement of 
Dangerous Buildings shall be retained by the City, one of which shall be 
filed in the office of the City Clerk in accordance with Idaho Code Section 
50-901 for use and examination by the public. 
C. Any person violating any provision of the Uniform Code for the Abatement 
of Dangerous Buildings shall be deemed guilty of a misdemeanor and, 
upon conviction thereof, shall be punished by a fine as provided in Section 
1-4-1 of this Code. 
SECTION 5: Renumbering Section 7-1-6 Garden City Code to read Section 7-
1-7. 
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7-4-e: 7-1-7: DESIGNATION OF NUMBERS ON BUILDINGS: Placement of 
address numbers on buildings shall be adhered to as follows: 
SECTION 6: Conflicts. All Garden City Ordinances in conflict with the provisions 
of this Ordinance are hereby repealed to the extent of such conflict. · 
SECTION 7: Severability. Should any of the provisions of this ordinance be held 
invalid for any cause, or should any portion of this ordinance be declared invalid 
by a court of competent jurisdiction, then such declaration of invalidity shall not 
affect the remaining provisions of this ordinance. 
SECTION 8: Effective Date. This Ordinance shall be in full force and effect from 
and after its passage, approval and publication thereof. 
PASSED by the City Council and APPROVED by the Mayor of the City of 
Garden City, Idaho, this 14th day of November, 1995. 
APPROVED: 
Ted E. Ellis, Mayor 
ATTEST: 
Dave O'Leary, City Clerk 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
V. 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY 
Defendants. 
Case No. CV PI 08-6177 
PLAINTIFF'S REPLY RE MOTION 
TO INCLUDE PRAYER SEEKING 
PUNITIVE DAMAGES AND RE 
MOTION SEEKING RELIEF FROM 
SCHEDULING ORDER 
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INTRODUCTION 
This memorandum is filed in reply to the "Memorandum in Opposition to (1) Plaintiffs 
Motion to Include Prayer For Relief Seeking Punitive Damages; and (2) Plaintiff's Motion For 
Relief From Scheduling Order" filed by Defendant Prouty on February 16, 2010 (Memorandum 
in Opposition). This reply will first address the punitive damages issue. Then, it will address the 
motion seeking relief from the scheduling order. 
REPLY RE MOTION TO INCLUDE PRAYER SEEKING PUNITIVE DAMAGES 
Facts 
The Memorandum of Law in Support of Plaintiff's Motion to Include Prayer For Relief 
Seeking Punitive Damages Against Defendant Prouty (Plaintiff's Memorandum) presented a 
thorough summary of the evidence developed in the record for the summary judgment motions 
that shows a reasonable likelihood Plaintiff will prove facts at trial sufficient to support an award 
of punitive damages. Defendant Prouty's Memorandum in Opposition, while initially 
acknowledging the Court's ruling that there are genuine issues of material fact, then proceeds to 
treat the most favorable (to Prouty) parts of Prouty's disputed and in large part inconsistent 
testimony as uncontrove11ed fact, while also distorting other evidence. The most critical 
examples are as follows: 
• Near the top of page 4 of the Memorandum in Opposition, it is asserted "Prouty recalls 
having the installation of the overhead door engineered," citing his first deposition. In 
his second deposition, however, as already cited by Plaintiff~ Prouty finally admitted he 
had no evidence that any engineering was done for the installation of the third overhead 
door. (Second Prouty Depo., pp. 34-35). In light of this and the other evidence cited by 
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Plaintiff, a jury would not be required to believe any testimony by Prouty that he had the 
overhead door engineered. 
• The Memorandum in Opposition repeatedly asserts as uncontroverted fact that Prouty 
hired contractor Larry O'Leary to do the work and relied on him to get the building 
permit, even at one point falsely asserting that this was ··illustrated" by Plaintiff's 
Memorandum. Memorandum in Opposition, top of page 4. In fact, Plaintiff's 
Memorandum exhaustively illustrated the evidence that reasonably could lead a jury to 
conclude Prouty in fact never hired O'Leary to install the door. Contrary to Prouty's 
assertion that Prouty must be believed unless Plaintiff definitively disproves his 
testimony (Memorandum in Opposition, pages 10-11 ), a jury could find Prouty not 
credible and reject his testimony based on his inconsistencies during two sworn 
depositions and his failure to produce the corroboration he at times claimed he had. 
• The Memorandum in Opposition continues to assert that Mr. o·Leary "does not dispute 
in any way" Prouty's assertion that O'Leary's company installed the door. 
Memorandum in Opposition, bottom of page 4. In fact, O'Leary denied ever working on 
the door. Deposition of Larry Charles O'Leary (O'Leary Depo.), p. 10, Ins. 11-15; p. 14, 
Ins. 10-12; p. 25, Ins. 7-18; p. 28, Ins. 15-17; p. 30, Ins. 10-18; p. 33, Ins. 3-17; and p. 43, 
Ins. 1-15. The only qualification O'Leary attached to his denial during his deposition that 
he had installed the door was in response to a hypothetical question from Prouty's 
counsel about what his answer would be if Prouty produced a cancelled check. See 
O'Leary Depo., p. 35, In. 11, - p. 36, In 16. No cancelled check was ever produced. 
• The Memorandum in Opposition also continues to assert that Garden City '·did not 
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require any form of site engineering relative to the issuance of building permits in 1994." 
Memorandum in Opposition, middle of page 5. In fact, as was developed in the record 
on the summary judgment motions, although Garden City did not require site 
engineering for all building permits, Robert E. Ruhl, who was Garden City's Director of 
Public Works at the time of the accident, testified the City would have required a 
building permit for the installation of a new overhead door in a commercial building and, 
if a building permit had been applied for in a case such as this, the City would have 
required the application to include a plan, endorsed with the approval stamp of a 
registered engineer. Deposition of Robert E. Ruhl (Ruhl Depo.), pp. 66, 90-92. Had a 
building permit been sought for the additional door, the engineer who stamped the plan 
would have made sure that appropriate water meter lids were placed in the loading and 
unloading area. Ruhl Depo., p. 69. ln addition, the City would have relied on the 
engineer's certification and refused to approve the completed project or allow water 
service to the property to continue until the project met the plan's specifications. Ruhl 
Depo., pp. 40-41. 
Argument 
Plaintiff's Memorandum argued that there is a reasonable likelihood Plaintiff will prove 
Defendant Prouty acted willfully and outrageously in failing to obtain a building permit in this 
case, and also that the failure to obtain a building permit was an extreme deviation from the 
accepted standard of care. See, e. g., Plaintiff's Memorandum, page 8. Defendant Prouty errs in 
characterizing Plaintiffs argument as being only that Prouty's conduct constituted an extreme 
deviation from the standard of care. See Memorandum in Opposition, top of page 12. 
The thrust of the argument in the Memorandum in Opposition, however, is that Plaintiff 
PLAINTIFF'S REPLY RE MOTION TO INCLUDE PRAYER SEEKING PUNITIVE 
DAMAGES AND RE MOTION SEEKING RELIEF FROM SCHEDULING ORDER-
Page 4 
001313 
cannot prove there is evidence to show the required "intersection of two factors: a bad act and a 
bad state of mind:' Memorandum in Opposition, pages 8-9. Regarding the first factor, it cannot 
credibly be denied, based on the evidence summarized at pages 3-6 of Plaintiff's Memorandum, 
that there is a reasonable likelihood Plaintiff will prove to the jury's satisfaction that Prouty 
committed the bad act of failing to take any steps to obtain a building permit for the third 
overhead door in violation ofldaho Code§ 39-4111, a failure which that statute makes clear is 
not excused by Prouty's alleged reliance on O'Leary even if there were good evidence of such 
reliance, and, because of this failure, site engineering that would have discovered the inadequate 
water meter cover was not performed, with the result that Mr. Stem was horribly injured. 
There is also a reasonable likelihood the jury will be persuaded Mr. Prouty acted with a 
bad state of mind. The Memorandum in Opposition concedes (at the bottom of page 9) that the 
definition of whether Prouty acted willfully is provided by Idaho Code § 18-101 as follows: 
1. The word "wilfully," when applied to the intent with which an act is done or omitted, 
implies simply a purpose or willingness to commit the act or make the omission referred 
to. It does not require any intent to violate law, or to injure another, or to acquire any 
advantage. 
Thus, it is not necessary, to prove that Prouty intended to harm Mr. Stem. The 
Memorandum in Opposition, however, at page 9, cites Seiniger Law Office, P.A. v. North Pacific 
Ins. Co., 145 Idaho 241, 249-250, 178 P.3d 606, 614 - 615 (2008), for the proposition that 
Plaintiff must show Prouty had "knowledge of the likely consequences" of his act. It also cites, 
at page 11, this Court's holding with reference to the common law negligence claim, that it was 
not '·sufficiently established that Mr. Prouty knew or should have known ... that the subject 
water meter cover ... presented a risk of injury." 
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The fuller statement of the standard stated at the above-cited pages in Seiniger was as 
follows: 
The issue of punitive damages "revolves around whether the plaintiff is able to establish 
the requisite 'intersection of two factors: a bad act and a bad state of mind.' " kfyers v. 
Workmen's Auto Ins. Co., 140 Idaho 495, 503, 95 P.3d 977, 985 (2004) (citing Linscott v. 
Rainier Natl. L[fe Ins. Co., 100 Idaho 854, 858, 606 P.2d 958, 962 (1980)). The action 
required to support an award of punitive damages is that the defendant "acted in a maimer 
that was 'an extreme deviation from reasonable standards of conduct, and that the act was 
performed by the defendant with an understanding of or disregard for its likely 
consequences.'., Id at 502, 95 P.3d at 984 (citing Cheney v. Pulos Verdes Inv. Corp .. 
104 Idaho 8 97, 90 5, 665 P .2d 661, 669 (1983) ). The mental state required to support an 
award of punitive damages is" 'an extremely harmful state of mind, whether that be 
termed malice, oppression, fraud or gross negligence; malice, oppression, wanto1mess; or 
simply deliberate or willful.' " (emphasis added) 
Regardless of the state of the evidence to support a common law negligence claim, there 
is a reasonable likelihood that a jury will find, with respect to the neg] igence per se claim, using 
the applicable definition of "willful" under Idaho Code § 18-101, that the required state of mind 
described in Seiniger exists when a commercial landlord knowingly fails to obtain a building 
permit in violation ofldaho Code§§ 39-4111 and 39-4126. Those statutes themselves establish 
that the violator is considered aware of the risk of such horrible injuries to employees, customers, 
and visitors as occurred to Mr. Stem when building codes are violated and building permits are 
not obtained, especially for commercial structures where the building permit process will include 
site engineering. This is the essence of the negligence per se theory, as applied to the facts and 
strict statutes in this case, that distinguishes it from common law negligence. See Ahles v. Tabor, 
136 Idaho 393,395, 34 P.3d 1076, 1078 (2001), Stephens v. Stearns, 106 Idaho 249,678 P.2d 41 
(1984), and Nettleton v. Thompson, 117 Idaho 308, 787 P.2d 294 (Ct. App. 1990) (all discussed 
more fully at pages 14-15 of Plaintiff's Memorandum of Law in Opposition to Defendant 
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Prouty's Second Motion For Summary Judgment and Defendant City of Garden City's Motion 
For Summary Judgment). 
More particularly, the Idaho Supreme Court has explained that negligence per se liability 
applies when a statute or regulation is violated and the following criteria are present: 
1) The statute clearly defines the required standard of conduct; 
2) The statute or regulation must have been intended to prevent the type of hann the 
defendant's act or omission caused; 
3) The plaintiff must be a member of the class of persons the statute or regulation was 
designed to protect; and 
4) The violation must have been the proximate cause of the injury. 
Ahles v. Tabor, 136 Idaho 393, 395, 34 P.3d 1076, 1078 (2001), and cases cited. The Ahles 
opinion further explained that the effect of establishing negligence per se is to conclusively prove 
the elements of duty and breach, which are "taken away from the jury" and decided by the court 
as a matter of law, but that the determination of proximate cause remains for the trier of fact. Id 
Thus, contrary to Prouty' s contention, it is not necessary to prove he had '·knowledge of 
the likely consequences of his act." That knowledge is constructively supplied by the negligence 
per se doctrine. For punitive damages liability to attach, it is necessary to show that Prouty acted 
··wilfully'' as that term is defined in Idaho Code§ 18-101 and applied to Idaho Code§§ 39-4111 
and 39-4126, or in an extreme deviation from the standard of care. There is a reasonable 
likelihood the jury in this case will be persuaded of this by the evidence in this case, as has been 
previously discussed, including by Prouty's own testimony. See, e.g., pages 34-35 of Second 
Prouty Depo., quoted in full at page 6 of Memorandum of Law in Support of Plaintiffs Motion 
to Include Prayer For Relief Seeking Punitive Damages Against Defendant Prouty. 
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In this case, there is at least a reasonable likelihood the jury will find that Prouty, a 
commercial landlord, knowingly failed to obtain a building permit and, to save money, failed to 
take any steps to ensure compliance with the Building Code when he installed the third overhead 
door. He also violated his duties under the lease with Mr. Stem's employer, Custom Rock Tops, 
which provided in part: 
"27. Tenant shall comply with all laws, orders, ordinances and other public 
requirements now or hereafter pertaining to Tenant's use of the Leased 
Premises. Landlord shall comply with all laws, orders, ordinances and other 
public requirements now or hereafter affecting the Leased Premises." 
(The Commercial Lease Agreement is attached to the Affidavit of Douglas W. Crandall, 
Identifying Commercial Lease Agreement, submitted herewith.) 
Instead, Prouty willfully created a facility that was unsafe. The consequence. 
which he must be considered to have known as not only a commercial landlord, but also 
an employer who operated a business with employees who used forklifts on the same 
premises, was that employees such as Mr. Stem would be exposed to serious risk of 
it~ury. Prouty' s bad state of mind is also shown by his subsequent not credible, indeed 
transparent, and totally uncorroborated attempts to blame successively Budd Landon and 
Larry O' Leary. 
Defendant Prouty's attack on the affidavit of Mark Hedge (Memorandum in Opposition, 
pages l 2- l 3) likewise fails. As has already been repeatedly discussed, there is certain! y evidence 
that no building permit was obtained and that obtaining a building permit would have resulted in 
site engineering, thereby avoiding the injury to Mr. Stem. Furthermore, because of the 
application of Idaho Code § 39-4111 under the negligence per se theory, it cannot be contended 
that Mr. Prouty, because of being a landowner instead of a contractor, is excused from personal 
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responsibility for deviating from the standard of care in the construction industry by not 
obtaining a building permit. That statute expressly forecloses such excuses. 
The Proposed Third Amended Complaint 
Defendant Prouty objects that the proposed Third Amended Complaint does not comply 
with the Com1's Order Granting ~Motion to Strike, entered June 1, 2009. Memorandum in 
Opposition, page 13. The objection is correct. Plaintiffs counsel regrets the inadvertent error. 
Attached, as Exhibit A, is a substitute proposed Third Amended Complaint, from which the 
previous paragraphs 29 through 42, except for 33, have been deleted in conformity to the June 1, 
2009, Order. 
MOTION SEEKING RELIEF FROM SCHEDULING ORDER 
Plaintiff's counsel has previously explained that the failure to formally disclose engineer 
Jeffrey Block by the deadline set in the Scheduling Order was inadvertent. Nevertheless, in 
consideration of the objections raised by Defendant Prouty and to avoid delaying this case, 
Plaintiff withdraws the Motion Seeking Relief From Scheduling Order with respect to Mr. 
Block, except that Plaintiff requests that he be allowed to reserve the right to call Mr. Block as a 
rebuttal witness to rebut any testimony offered by Mr. Prouty that the overhead door in question 
was engineered. This use of Mr. Block would be proper. See .McDonald v. Safeway Stores, Inc., 
109 ldaho 305,309, 707 P.2d 416,420 (1985). 
CONCLUSION 
The Court should grant Plaintiff's Motion to Include Prayer For Relief Seeking Punitive 
Damages Against Defendant Prouty, and otherwise rule as described above. 
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Dated, February 2010. 
Respectfully Submitted, 
CRAN~A W OFFICE 
,\ ' i ~~ 
By: L~l~ C~-
DOUGLA W. CRANDALL 
! 
Sr!J V &;;1 
EMILR. BER~ 
Associated Counsel 
Attorneys For Plaintiff 
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CERTIFICATE OF SERVICE 
I hereby certify that on the r,cl day of February, 20 I 0, I caused to be served a true and 
correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
James Davis, Esquire 
406 W. Franklin 
P.O. Box 1517 
Boise, Idaho 83701 
Attorneyfi;r Defendant, 
City of Garden City, Idaho 
James G. Reid, Esquire 
David P. Claiborne, Esquire 
4.55 Third Street 
PO Box 2773 
Boise, Idaho 83701-2773 
Attorneyfr;r Defendant, 
}Vesley C. Prouty 
Y. U.S. Mail 
Hand Delivered 
---
---
Overnight Mail 
Facsimile 
---
·,: U.S. Mail 
---
Hand Delivered 
---
---
Overnight Mai 1 
Facsimile 
---
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ADOlJGLAS W. CRANDALL 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83702 
Tel: (208) 343-1211 
Fax: (208) 336-2088 
!SB #3962 
EMILR. BERG 
Attorney at Law 
5186 Arrow Junction Drive 
Boise, [daho 83716 
Tel: (208) 345-2972 
email: erbenuicableone.net 
ISB #5025 
JEFFREY T. SHEEHAN 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83702 
Tel: (208) 287-4499 
Fax: (208) 336-2088 
ISB #7263 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Case No. CV PI 08-6177 
Plaintiff, 
V. 
THIRD AMENDED COMPLAINT 
AND DEMAND FOR JURY TRIAL 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY 
Defendants. 
The Plaintiff, JOHN STEM, by and through his counsel of record, and Douglas W. Crandall 
Jeffrey T. Sheehan, herewith submits his claims against the Defendants captioned above, and states 
and alleges as follows: 
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JURISDICTION, PARTIES, AND VENUE 
I. At all times material to the Second Amended Complaint filed herein, the Plaintiff: 
John Stem, is an adult resident and domiciliary of the State of Idaho, County of Ada, presently 
residing at 2727 W. Janelle Street, Meridian, Idaho 83646. 
2. Defendant, City of Garden City, Idaho, 1s a political subdivision and 
governmental entity of the State ofldaho. 
3. On or about April 2, 2007, Plaintiff, by and through undersigned counsel, gave 
notice of tort claim against Defendant, City of Garden City, Idaho (hereinafter "Garden City"), 
pursuant to Idaho Code §6-906. A copy of said Notice of Tort Claim is filed and incorporated 
herein. 
4. Following service of the Notice of Tort Claim upon Defendant, Garden City, 
more than ninety (90) days passed without the said governmental entity approving or denying the 
claims presented. Pursuant to Idaho Code §6-910, this suit is brought following the timely notice 
and subsequent denial of Plaintiff's claims. 
5. Pursuant to Idaho Code §6-914, this Court has jurisdiction over any action 
brought under the Tort Claims Against Governmental Entities Act and is governed by the Idaho 
Rules of Civil Procedure insofar as being consistent with the Act. 
6. Pursuant to Idaho Code §6-915, venue is proper against Defendant, Garden City, 
in the county in which the cause of action arose. In addition, the Plaintiff is a resident of the 
State ofldaho, County of Ada, and may bring an action in the county of his residence. 
7. Defendant, Wesley C. Prouty, is an adult citizen of the United States and is the 
owner of the property located at 4686 Chinden Boulevard, Garden City, Idaho 83714. 
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8. Venue is proper as to Defendant, Wesley C. Prouty, pursuant to Idaho Code §5-
404, as said Defendant resides in Ada County, Idaho. 
FACTS AND GENERAL ALLEGATIONS 
9. At all times material to the Second Amended Complaint filed herein, Defendant, 
Wesley C. Prouty, \Vas and is the owner of real property located at 4686 Chinden Boulevard. 
Garden City, Idaho 83 714 (hereinafter "the premises"). 
10. At all times material to the Second Amended Complaint filed herein, Custom 
Rock Tops, Inc. leased the premises from Defendant, Wesley C. Prouty, for operation of a 
granite sales and installation business. 
11. At all times material to the Second Amended Complaint filed herein, with the 
knowledge and consent of Defendant, Wesley C. Prouty, an area of the premises contiguous to 
the public sidewalk and roadway was used for loading and unloading goods (including granite) 
on the premises (hereinafter ''loading area"). 
12. At all times material to the Second Amended Complaint filed herein, the loading 
area of the premises is located in, on, and about the public streets, sidewalks or other areas 
maintained by the Defendant, Garden City. 
13. At all times material to the Second Amended Complaint filed herein, the loading 
area of the premises contained one or more manhole covers (sometimes hereinafter referred to as 
"water valve covers") to facilitate Defendant, Garden City's use, access, and maintenance of the 
city's water and sewer systems. 
14. On or about November 29, 2006, employees and/or agents of Custom Rock Tops, 
Inc. were unloading granite from a delivery truck onto a forklift in the loading area of the 
premises. 
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15. At all times material to the Second Amended Complaint filed herein, Custom 
Rock Tops, Inc., employed Plaintiff, John Stem, and Marc Jung. 
16. At all times material to the Second Amended Complaint filed herein, Custom 
Rock Tops, Inc. was owned and operated by Jerry Rhinehart. 
17. At all times material to the Second Amended Complaint filed herein, Plaintiff, 
John Stem, exercised ordinary care for his safety and was not in any way comparatively or 
contributorily negligent. 
18. On or about November 29, 2006, employee, Marc Jung, and/or other employees 
of Custom Rock Top, Inc. were unloading granite from a delivery truck onto a forklift in the 
loading area of the premises. 
19. At said time and place, the forklift driver, Marc Jung, backed the forklift over a 
manhole cover in the loading area. 
20. At said time and place, the manhole cover broke, shattered and/or imploded under 
the weight of the forklift's wheels, thereby causing the forklift to tip over onto Plaintiff, John 
Stem, permanently and severely injuring him. 
21. Plaintift~ John Stem's right leg was pinned to the ground under the weight of the 
forklift: and its load for an extended period of time. Employee, Marc Jung, jumped from the 
forklift as it was tipping over. 
22. Upon information and belief, the manhole cover which shattered, broke and/or 
imploded under the weight of the forklift on the premises, had a maximum load of approximately 
2,000 pounds and was designated as a "light duty" manhole cover. 
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...,.) . Upon information and belief, the appropriate manhole cover for loading areas 
where vehicles operate would be a "heavy duty" manhole cover, which has an approximate 
maximum load of 16,000 pounds. 
24. Upon information and belief, Defendant, Garden City, placed and/or installed the 
manhole covers located in the parking lot of the premises, or, alternatively, contracted a private 
construction company to do the same. 
25. Upon information and belief, employee, Marc Jung, was not certified to operate a 
forklift under applicable law, and no other such persons on the premises were properly certified. 
26. Upon information and belief, the manhole covers that were installed on the 
premises were manufactured by D & L Foundry and Supply, Inc. 
27. Upon information and belief, the particular manhole cover which had shattered, 
broke and/or imploded under the weight of the forklift is cover B-5024 and is a light duty cover 
commonly placed in sidewalk locations, but not rated for roadway use. 
28. Upon inforn1ation and belief, within each manhole is a water meter which is read 
by a devise referred to as a "pad", which permits water meter readings without removal of the 
manhole cover. Defendant, Garden City, has the water meters read regularly. 
29. On or about January 8 or January 9, 2007, employees of Defendant, Garden City, 
replaced a casmg and manhole cover that broke and placed a metal plate over the new 
installation. 
COUNT I: NEGLIGENCE, DEFENDANT, GARDEN CITY 
30. Plaintiff, John Stem, re-alleges each and every paragraph numbered one (1) 
through twenty-nine (29) above. 
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31. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had a duty of care toward any occupants upon the premises in the loading area, 
including the employees of Custom Rock Tops generally and to the Plaintiff individually. 
32. At all times material to the Second Amended Complaint filed herein, Defendant. 
Garden City, had authority, dominion, control, and use of over the city's public utilities including 
the loading area of the premises described above. 
33. At all times material to the Second Amended Complaint filed herein, the 
Defendant, Garden City, owed a duty to residents and members of the public to properly and 
prudently construct, maintain, and inspect the water and sewer systems within the city including 
the manhole covers on the premises. 
34. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had the legal right and duty to monitor, access, use, maintain and inspect the 
manhole covers located on the premises, and to ensure that they were in reasonably safe 
condition. 
35. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, knew or had reason to know, of the dangerous conditions with respect to the 
manhole covers described above, and knew or should have known the necessity of replacing the 
manhole covers with ··heavy duty" covers. 
36. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had actual or constructive knowledge of the inadequacy of the manhole covers 
upon the premises, as said Defendant made regular water meter readings at the location(s) of said 
covers. 
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37. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, owed a duty of reasonable care to keep the loading area of the premises in a 
reasonably safe and suitable condition and to protect occupants of the premises from dangerous 
conditions upon the premises. 
38. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, owed a duty to third parties such as Custom Rock Tops and its employees so as to 
prevent them from conducting activities which create an umeasonable risk of bodily harm to 
others. 
39. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had a duty to act as a reasonably prudent municipality under similar circumstances. 
40. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, had a duty to make the loading area of the premises reasonably safe and discover 
concealed defects upon the premises, which said Defendant knew, or should have known, upon 
reasonable inspection. 
41. At all times material to the Second Amended Complaint filed herein, Defendant, 
Garden City, owed Plaintiff a duty to keep the premises in a reasonably safe condition and to 
warn of hidden or concealed dangers which Garden City knew, or should have known, in 
exercise of reasonable care. 
42. Notwithstanding Defendant, Garden City's, duties to Plaintiff, Defendant, 
Garden City, breached the standard of care owed to Plaintiff by failing to warn Plaintiff of the 
dangerous and improper manhole covers in the loading area of the premises, failing to require 
Defendant Wesley C. Prouty to replace the manhole covers, failing to replace the manhole covers 
with covers of suitable strength and durability, failing to keep the manhole covers located in the 
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loading area of the premises in a reasonably safe condition, failing to protect the Plaintiff from 
dangerous conditions upon the premises, failing to maintain the manhole covers appropriately, 
failing to make reasonable inspections of the manhole covers located in the loading area of the 
premises, and otherwise failing to make the loading area of the premises reasonably safe. 
43. As a direct and proximate result of the Defendant, Garden City's, negligent acts 
and omissions, the Plaintiff has and will continue to suffer extreme and substantial damages as 
more fully described belO\v. 
COUNT II: DEFENDANT WESLEY C. PROUTY (NEGLIGENCE PER SE) 
44. Plaintiff, John Stem, re-alleges each and every numbered paragraph one (1) 
through forty-three (43), above. 
45. That on or about November 29, 2006, that Defendant Wesley C. Prouty was 
leasing to Custom Rock Tops, Inc., a building located at 4686 Chinden Boulevard with its 
intended use being that of a granite counter top installation business. As part of that business, it 
was intended by the parties that they be allowed to load and unload granite slabs, by way of the 
fork lift at 4686 Chinden Boulevard. This was the intended use of the property as contemplated 
by the parties. 
46. That at all times material to the Second Amended complaint filed herein and at 
the time of Mr. Stem's accident there existed a commercial lease agreement between Defendant 
Wesley C. Prouty and Jerry Rhinehart, d/b/a Custom Rock Tops, Inc.. Inclusive in that 
agreement was a requirement that the landlord shall comply with all laws, orders, ordinances and 
other public requirements, now and hereafter affecting the lease premises. 
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47. That during the years of 1996 and/or 1997 Mr. Prouty modified the building at 
4686 Chinden Boulevard to include a door capable of allowing access to the property by way of 
forklift for the storage of materials including but not limited to granite slabs. 
48. That prior to this modification the primary use of that area behind 4686 Chinden 
Boulevard to the start of Fenton Street which was used primarily as parking spaces. ln 1996 or 
1997 Defendant Wesley C. Prouty converted the use of that particular area behind 4686 Chinden 
Boulevard to include the use of that property as a loading and unloading area to which forklifts 
would be used. 
49. That at no time did Mr. Prouty prior to and/or subsequent to the conversion of that 
property to allow use of a forklift to haul materials to and from 4686 Chinden Boulevard, did he 
first adequately inspect, or make safe the water valve cover which set between the property at 
4686 Chinden boulevard and Fenton Street. This particular water valve cover, of the one which 
fractured causing the forklift to fall with a load of granite and severing Plainitiff John Stem's leg. 
50. That the failure of Defendant Wesley C. Prouty to maintain 4686 Chinden 
Boulevard in a manner in which it was safe to operate a forklift in the loading area, was a 
violation of Garden City and ldaho Codes and regulations. 
51. At all times material to the Second Amended Complaint filed herein, Garden City 
Code § 6-2-9 required: 
All service pipes and fixtures on private property are the responsibility of the 
property owner and shall be kept in good repair and protected from freezing at the 
property owner's expense. The property owner shall be responsible for all 
damage resulting from leaks or breaks in the service pipes and fixtures. Water 
will not be furnished to a water service where there is a leak in the service piping 
or a fixture and when a leak is discovered the water service may be discontinued 
immediately. If water service has been discontinued because of a leak, it shall not 
be turned on until all leaks have been repaired. 
Garden City Code § 6-2-9 ( 1988). 
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At all relevant times, Defendant Prouty had a statutory duty under Garden City 
Code § 6-2-9 to assure that the water valve cover in question was kept in good repair. The Code 
further states that Defendant Prouty shall be responsible for all damage resulting from breaks to 
fixtures. The water valve cover in question was indisputably upon the private property of 
Defendant Wes Prouty. 
53. The water valve cover was never designed to accommodate the weight of a 
forklift. The cover was not in good repair. Defendant Prouty leased his property to Custom Rock 
Tops with the full understanding that forklifts would be run to and from the building at 4684 
Chinden Boulevard and potentially across the water valve cover in question. 
54. Defendant Prouty made no effort to inspect and ensure that the water valve covers 
were adequate for the property. Defendant, Prouty simply ignored the water valve covers for 
over 10 years after he modified the use of 4684 Chinden Boulevard to include forklifts. The 
water cover was his responsibility under Garden City Code § 6-2-9, and he failed to examine the 
cover in question during his entire ownership of 4684 Chinden Boulevard. 
55. Garden City Code§ 6-2-17 provides as follows: 
Construction methods and materials used in the installation of water main lines, 
water service lines, fire service lines and water system appurtenances shall 
conform to all material and construction specifications as may be provided by the 
public works director. Construction materials and workmanship not in 
accordance with the material and construction specifications shall be removed and 
replaced to conform with requirements at the expense of the installer. 
Garden City Code§ 6-2-17 (1988)( emphasis added). 
56. In 1996-97, Defendant Prouty modified the use of 4684 Chinden. He did so 
without a building permit. No engineering documentation has been produced concerning the 
1996-97 modifications to 4684 Chinden Boulevard. Had the property been engineered for 
loading and unloading by forklift, adequate water valve covers would have been put in place. 
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57. WM3 Properties, the predecessor in interest to ownership of the premises, had 
used that particular area in the past and had it engineered for use as a parking lot. The water 
valve cover in place at the time was adequate for a parking lot, but was not adequate for use with 
a forklift. Defendant Prouty further failed in his statutory duties to assure that the materials and 
specifications which would have been required of him had he applied for a building permit at the 
time of the modification. 
58. At all relevant times, Idaho Code§ 39-4111 stated as follows: 
(I) It shall be unlawful for any person to do, or cause or permit to be done, 
whether acting as a principal, agent or employee, any construction, improvement, 
extension or alteration of any building, residence or structure, coming into the 
purview of this division, in the state of Idaho without first procuring a permit 
from the division authorizing such work to be done. 
(2) It shall be unlawful for any person to do, or cause or permit to be done, 
whether acting as principal, agent or employee, any construction, improvement, 
extension or alteration of any building, residence or structure in a local 
governmental jurisdiction enforcing building codes, without first procuring a 
permit in accordance with the applicable ordinances of the local government. 
Idaho Code § 39-4111. 
59. At no time during Defendant Prouty' s ownership of the premises did not apply for 
a building permit to construct the modification in 1996-7. 
60. At no time during Defendant Prouty's ownership of the premises did he ensure 
the premises were in compliance with applicable local, state, and federal statutes nor in 
compliance with the applicable building codes. 
61. The 1994 Uniform Building Code states, in pertinent part, as follows: 
106.1 Permits Required. Except as specified in Section 106.2 of this section, no 
building or structure regulated by this code shall be erected, constructed, enlarged, 
altered, repaired, moved, improved, removed, converted, or demolished unless a separate 
permit for each building or structure has firs been obtained from the building official. 
* * * * 
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106.3.1 Application. To obtain a permit, the applicant shall first file an application 
therefore in writing on a form furnished by the code enforcement agency for 
that purpose. Every such application shall: 
1. Identify and describe the work to be covered by the pem1it for which 
application is made. 
2. Describe the land on which the proposed work is to be done by legal 
description, street address or similar description thaw will readily identify 
and definitely locate the proposed building or work. 
3. Indicate the use or occupancy for which the proposed work is intended. 
4. Be accompanied by plans, diagrams, computations and specifications and 
other data as required by section 106.3.2. 
5. State the valuation of any new building or structure or any addition, 
remodeling or alteration to an existing building. 
6. Be signed by the applicant, or the applicant's authorized agent. 
62. Garden City Ordinance 651 amended section 7-1-1 B, of the Garden City Code, to 
read, in pertinent part, as follows: " ... All rules, regulations, ordinances ... printed and 
contained in the code form designated and entitled UNIFORM BUILING CODE, being the 
1994 Edition, Volumes 1, 2 and 3, printed under the authority of the International Conference of 
Building Officials, be and the same is hereby ratified and adopted as the Uniform Building Code 
of Garden City, ... ··. 
Defendant Prouty was in fact the individual responsible for ensuring in 1996-97 that he 
secure a building permit in accordance with the applicable ordinances of Garden City, Idaho. 
Had a building pem1it been applied for, the engineering work-up would have been done, and the 
discovery of the inadequate water valve covers would most likely have been revealed. 
63. Idaho Code§ 39-4126 indicates, in part: 
(1) Any person who willfully violates any provisions of this chapter or who 
willfully violates any provisions of the codes enwnerated in this chapter or rules 
promulgated by the administrator or pursuant to this chapter, is guilty of a 
misdemeanor, and upon conviction, shall be fined not more than three hundred 
dollars ($300), or imprisoned for not more than ninety (90) days or by both fine 
and imprisonment. Violations of this chapter shall be tried in any court of 
competent jurisdiction within the state ofldaho. 
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(2) A separate violation is deemed to have occurred with respect to each 
building not in compliance with this chapter. Each day such violation continues 
constitutes a separate offense. 
Idaho Code § 39-4126. 
64. Defendant Prouty was in fact the individual responsible for ensuring in 1996-97 
that he secure a building Defendant Prouty's failure to apply for a building permit in 1996-97 for 
the modification at 4684 Chinden Boulevard is a clear violation of Idaho Code § 39-4111. The 
violation ofldaho Code§ 39-4111 is a continuing misdemeanor violation. 
65. At all times material to the Second Amended Complaint, Defendant Prouty 
violated state, local, and federal statutes, including but not limited to: (i) Garden City Code § 6-
2-9 Service Pipes and Fixtures; (ii) Garden City Code § 6-2-17, Construction Methods and 
Materials; (iii) Idaho Code § 39-4101. et. seq., The Idaho Uniform Building Code Act; (iv) 
Idaho Code § 39-4111, Permits Required; (v) Idaho Code §39-4126, Violations Misdemeanors; 
(vi) applicable regulations and standards of the Uniform Building Code and International 
Building Code in effect at the time of the occurrence and at the time of the 1996-97 modification, 
including all rules promulgated by the board to provide equivalency with the provisions of the 
Americans with disabilities act accessibility guidelines and the federal fair housing act 
accessibility guidelines, the International Residential Code, pai1s I-JV and IX, and the 
International Energy Conservation Code. 
66. The aforesaid statutes, regulations and standards clearly define the required 
standard of conduct required of Defendant Prouty. 
67. The aforesaid statutes, regulations and standards are intended to prevent the type of 
haim said Defendant' acts or omissions caused. 
THIRD AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL ---Page j 13 
001334 
68. At all times material to the Second Amended Complaint herein, Plaintiff was a 
member of the class of persons the statute(s), regulation(s), and standard(s) were designed to 
protect. 
69. At all times material to the Second Amended Complaint herein the violation(s) for 
which Prouty is guilty were the proximate cause of Plaintiffs injuries. 
70. At no time relevant to the Second Amended Complaint filed herein, has Defendant 
Prouty produced any objectively reasonable explanation for (i) the failure to obtain appropriate 
building permits; (ii) the failure to comply with applicable local, state and federal statutes, 
regulations, and standards; nor (iii) the failure to maintain the premises in conformity with 
applicable building codes. 
COUNT III: DAMAGES AS TO ALL COUNTS 
71. As a direct and proximate result of the Defendants' negligent acts, the Plaintiff 
has suffered and will continue to suffer extreme physical pain, discomfort, and permanent 
disability, including the loss of Plaintiffs right leg. 
72. As a direct and proximate result of the said Defendants' negligent acts, Plaintiff 
has and will continue to spend substantial sums of money for medical care and treatment, as well 
as subsequent examinations, testing, diagnostic procedures, and various expenses incident 
thereto, in the amount to be specifically determined at trial. 
73. As a direct and proximate result of Defendants' negligent acts, Plaintiff will 
continue to incur additional future medical bills and future expenses attendant to his injuries, 
both physical and psychological. 
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74. As a direct and proximate result of the said Defendants' negligent acts, the 
Plaintiff has and will continue to incur substantial sums of money for prosthetic devices, 
appliances, fittings, rehabilitation, physical therapy, medications and prescriptions. 
75. As a direct and proximate result of the said Defendant's negligent acts, Plaintiff 
has and will continue to incur the loss of freedom of movement, severe and permanent pain, 
suffering, emotional distress, disfigurement, and suffer permanent medical and physical 
limitations. 
76. As a direct and proximate result of the said Defendant's negligent acts, the 
Plaintiff has and will continue to incur a substantial loss of wages and income, past, present, and 
future, to be specifically determined at trial. 
77. The Defendants' conduct as described herein and above was reckless and willful. 
78. The Defendants knew, or should have known that the subject premises posed an 
unacceptable and high degree of harm to foreseeable victims, including the Plaintiff, but, 
nevertheless, allowed the unsafe and inadequate manhole covers to remain on the property, 
knowing of the high potential for harm. Defendants' conduct is therefore willful, wanton, and 
reckless. As such, Idaho statutory cap on general damages does not apply, pursuant to Idaho 
Code §6-1603(4). 
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COUNT IV: DEMAND FOR ATTORNEY'S FEES 
79. As a result of each Defendant's conduct complained of herein, the Plaintiff has 
been required to retain the services of legal counsel to represent his interests in this matter. 
Pursuant to Idaho Code §12-120 and 12-121, Rules 54(d)(l) and 54(e)(l) of the Idaho Rules of 
Civil Procedure and all other applicable laws, Plaintiff is entitled to an award of attorneys' fees 
and costs incurred herein. 
COUNT V: DEMAND FOR PUNITIVE DAMAGES AGAINST 
DEFENDANT PROUTY 
80. Plaintiff realleges and incorporates paragraphs 1 through 79, above. 
81. The conduct of Defendant Prouty in failing to obtain appropriate building pennits, 
failing to comply with applicable local, state and federal statutes, regulations, and standards. and 
failing to maintain the premises in confonnity with applicable building codes was willful, a 
violation ofldaho Code § 3 9-4111, a misdemeanor under Idaho Code § 3 9-4126, outrageous, 
and an extreme deviation from the standard of care in the construction industry. 
82. Consequently Plaintiff John Stem should be awarded punitive damages against 
Defendant Prouty, pursuant to Idaho Code § 6-1604. 
WHEREFORE, the premises considered, the Plaintiff~ JOHN STEM, respectfully prays 
for judgment against each of the Defendants as follows: 
(a) That a sum be granted to the Plaintiff adequate to compensate Plaintiff for all 
allowable general damages suffered by him, including but not limited to past, present and future 
physical and mental pain and suffering, anguish, disfigurement, impainnent, and loss of 
enjoyment oflife, in an amount to be determined at trial; 
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(b) That a sum be granted to the Plaintiff adequate to compensate Plaintiff for his 
special damages consisting of past, present, and future medical and related expenses, and 
incidental expenses, in an amount unknown to the Plaintiff at this time, but which sum shall be 
more readily ascertained at the trial of this matter; 
( c) That a sum be granted to the Plaintiff to compensate Plaintiff for the past and 
future, pennanent loss of income he has suffered and will suffer due to his inability to work 
during his recovery in an amount unknown to the Plaintiff at this time, but which sum shall be 
more readily ascertained at the trial of this matter; 
( d) That a sum be awarded to Plaintiff as punitive damages against Defendant Prouty, 
in an amount to be determined at trial. 
(e) That prejudgment interest be granted to the Plaintiff; and 
(t) For such other and further relief as this Court deems just and equitable. 
DEMAND FOR .JURY TRIAL 
Plaintiff hereby demands a trial by a jury of at least twelve (12) members on all issues 
properly tried to a jury in the above-entitled matter. 
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Dated this~- day of ____ , 2010. 
Respectfully Submitted, 
CRANDALL LAW OFFICE 
By: --~------~----
DOUGLAS W. CRANDALL 
EMIL R. BERG 
Associated Counsel 
Attorneys For Plaintiff 
THIRD AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL ---Page j 18 
001339 
CERTIFICATE OF SERVICE 
l HEREBY CERTIFY that on this ___ day of February 2010, a copy of the foregoing 
Second Amended Complaint and Demand for Jury Trial was served on the following by the 
following method: 
James Davis, Esquire 
406 W. Franklin Street 
P.O. Box 1517 
Boise, Idaho 83701 
AttorneyfrH Defendant, 
City of Garden City. Idaho 
James G. Reid, Esquire 
David P. Claiborne, Esquire 
455 Third Street 
P.O. Box 2773 
Boise, Idaho 83701-2773 
Attorneyfor Defendant, 
Wesley C. Prouty 
[ ] U.S. First Class Mail, Postage Prepaid 
[ ] U.S. Certified Mail, Postage Prepaid 
[ ] Federal Express 
[ ] Hand Delivery 
[ ] Facsimile 
[ ] Electronic Mail 
[ ] U.S. First Class Mail, Postage Prepaid 
[ ] U.S. Certified Mail, Postage Prepaid 
[ ] Federal Express 
[ ] Hand Delivery 
[ ] Facsimile 
[ ] Electronic Mail 
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Douglas W. Crandall, ISB No. 3962 
CRANDALL LAW OFFICE 
~~====__,--F,,....,-ILEt4:-..-,; -: :-=·· 
Veltex Building 
420 W. Main Street, Suite 206 
Boise, ID 83702 
FtB, 2 2n 
Telephone: (208) 343-1211 
Facsimile: (208) 336-2088 
Jeffrey T. Sheehan, ISB No. 7263 
SHEEHAN LAW OFFICE 
Veltex Building 
420 W. Main Street, Suite 206 
Boise, Idaho 83702 
Telephone: (208) 287-4499 
Facsimile: (208) 336-2088 
EMIL R. BERG 
Attorney at Law 
5186 E. Arrow Junction Drive 
Boise, Idaho 83716 
Tel: (208) 345-2972 
email: .erberg@cableone.net 
ISB #5025 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
VS. 
CITY OF GARDEN CITY, IDAHO and WESLEY 
C. PROUTY, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Case No. CV-Pl-08-06177 
AFFIDAVIT OF DOUGLAS 
W. CRANDALL 
(Identifying Commercial 
Agreement) 
DOUGLAS W. CRANDALL, being first duly sworn upon oath, deposes and says: 
AFFIDAVIT OF DOUGLAS W. CRANDALL - 1 
Lease 
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1. That I am one of the attorneys of record for Plaintiff John Stem in this matter and 
make this Affidavit based upon my own personal knowledge. 
2. That attached hereto is a true and correct copy of the Commercial Lease 
Agreement between Gerald Rhinehart, dba as Custom Rock Tops and Wesley C. Prouty 
FURTHER your Affiant saith not. (\ 
i \ 
\ \ c__ L"'-y,~L, 
. CRANDALL 
~.J 
SUBSCRIBED AND SWORN to before me this J-,.7-. day of February, 2010. 
AFFIDAVIT OF DOUGLAS W. CRANDALL - 2 001342 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 12::_ day oftAn:v,v~ 
a true and correct copy of the foregoing document by t e 
addressed to the following: 
, 2010, I caused to be served 
method indicated below, and 
James J. Davis 
406 W Franklin 
PO Box 1517 
Boise, ID 83701 
Facsimile No.: (208) 336-3374 
Attorney for Defendant City of Garden City, Idaho 
James G. Reid 
David P. Claiborne 
Ringert Clark, Chartered 
455 S Third 
PO Box 2773 
Boise, ID 83701 
Facsimile No.: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
AFFIDAVIT OF DOUGLAS W. CRANDALL - 3 
~ USMail 
o Overnight Mail 
D Hand-Delivery 
o Facsimile Transmission 
o Electronic Transmission 
~ USMail 
D Overnight Mail 
D Hand-Delivery 
o Facsimile Transmission 
o Electronic Transmission 
&) /c_lvJ 
Doug las f9randall 
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COMMERCIAL LEASE AGREEMENT 
This Commercial Lease Agreement ("leasel Is made and effective July 1, 2006, by and between 
Wesley C. Prouty ("Landlord") and Gerald Rhinehart dba Custom Rock Tops ("Tenant') 
Landlord Is the owner of 4684 Chinden 8111d. Boise, Idaho 83714 
Landlord desires to lease lhe Leased Premises to Tenant, and Tenant desires to lease the Leased Premises 
from Landlord for the term, at the rental .and upon the covenants, conditions and provisions herein set forth 
THEREFORE, in consideration of the mutual promises herein, contained and other good and valuable 
CDnsideration. tt is agreed: 
1. Tenn. 
A. Landlord hereby leases the Leased Premises to Tenant, and Tenant hereby leases the same from 
Landlord, ror an ·1n/tial Term· beginning July 1, 2006. and ending July,, 2007 
8. Tenant may renew the Lease on or before July 1, 2007. 
2. RantBI. 
A. Tenant shall pay to Llndlord dur1ng the Initial Term rental or$ 28,975.20 per year. payable in 
lns12.tlmen!s of S 2. "160.00 
+ Triple Net $ 314.60 
=Total $2 ,414 .60 
8 . Escalation 3% per year 
C. Tenant shaO also pay lo landlord a ·security Deposir in the amount of $2160.00 
3.Use 
Notwittlslanding the forgorng, Ten,int $hall not use the leased Premises for ttie purposes or stonng, 
manurae1uring or selling any explosives, liammables or other inherently dangerous substance. chemical, thing 
or device . 
4. Subl6ase and Aa.slgnmenL 
Tenant shall have lhe right wilhovt Landlord's oonsenl to assign lhis Lease lo a corporation with which Tenznl 
may merge or consolidate, lo any subsidiary of Tenant. 10 any corporaHon under CDmmon control wi!h Tenant 
or to a purchaser of substantially all of Tenant's assets. Except as set forth above, Tenant shall not sublease all 
or any par1 of the Leased Premises, or assign this le.ase ln 'Nhole or ln part without Landlord's consenl. such 
consent not to be unreasonably wtlhheld or d~yed. 
5. Repairs . 
During the Lease term. Tenant shall make, at Tenant's eicpense. au ne-cessary repairs 10 the Leased Premises 
Repairs shall include such it~ms as rouUne repalffi or floors. walls, ceilings, and other parts of the Leased 
Premises damaged or wom through normal occupancy, except for major mechanical systems OI" the roar. 
subject lo the obligations or the parties otherwise sel fortt, in this Leasa. 
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6. Alterations and lmprovsmonts. 
Tenant, at Tenant's expense, shall have the right following Landlord's consent to remodel, red~rate, a~d 
make additions, improvements and replacements of and to all or any part of the Leased Premises from time to 
time as Tenant may deem desirable, provided the same are made in a workman like manner and utilizing good 
quality materials. Tenant shall have the right to place and instafl personal property, Lrade fixtures, equipment 
and other temporary installations in and upon the Leased Premises, and fasten the same to the premises. All 
personal property, equipment, machinery, trade fixtures and temporary installations, whether acquired by 
Tenant at the commencement of the Lease term or placed or installed on the Leased Premises by Tenant 
thereafter, shall remain Tenant's 1:1roperty free and clear of any claim by Landlord. Tenant shall have the right to 
remove the same at any time during the term of this Lease provided that all damage to the Leased Premises 
caused by such removal shall be repaired by Tenant at Tenant's elipense. 
a. Insurance. 
A If the Leased Premises or any other party of the Building is damaged by fire or other casualty resulting from 
any act or negligence of Tenant or any of Tenant's agents, employees or invitees, rent shall not be diminished 
or a bated while such damages are under repair, and Tenant shall be responsible for the wsts of repair not 
covered by insurance. 
B. Tenant shall maintain fire and extended coverage insurance on the Building and the Leased Premises in 
such amounts as Landlord shall deem appropriate. Tenant shall be responsible, at Its expense, for fire and 
extended coverage insurance on all of its pe11;onal property, including removable trade fixtures, located in the 
Leased Premises. 
C. Tenant and Landlord shall, each at its own expense, maintain a policy or policies or comprehensive general 
liability insurance with respect to the respective activities of each in the Building with the premiums thereon fully 
paid on or before due date, issued by and binding upon some insurance company approved by Landlord, such 
insurance to afford minimum protection of not less than $1,000,000 combined single limit coverage of bodily 
injury, property damage or combination thereof. Landlord shall be listed as an additional insured on Tenant's 
policy or policies of comprehensive general liability insurance, and Tenant shall provide Landlord with current 
Certificates of Insurance evidencing Tenant's compliance with this Paragraph. Tenant shall obtain the 
agrE*lment of Tenant's insurers to notify Landlord that a policy is due to expire at least ( 10) days prior to such 
expiration Landlord shall not be required to maintain insurance against theijs within the Leased Premises or the 
Building. 
9. UUlitlos. 
Tenant shall pay aJI charges for water, sewer, gas, electricity, telephone and other services and utilities used by 
Tenant on the Leased Premises during the tenn of this Lease unless otherwise expressly agreed in writing by 
Landlord. In the event that any utility or service provide<1 to the Leased Premises is not separately metered, 
Landlord shall pay the amount due and separately i11Voice Tenant for Tenant's pro rata share of the charges. 
Tenant shall pay such amounts within fifteen (15) days of invoice. Tenant acknowiedges that the Lease<1 
Premises are designed to provide standard office use electrical facilities and standard office fighting. Tenant 
shall not use any equipment or devices that utilize excessive electrical energy or which may, in Landlord's 
reasonable opinion, overload the wiring or interiere with electrical services to other tenants 
10. Signs. 
Following Landlord's consent, Tenant shall have the right to place on the Leased Premises, at locations 
selected by Tenant, any signs which are permitted by applicable zonjng ordinances and private restrictions. 
Landlord may ref use consent to any proposed signage that is in Landlord's opinion too larye, deceptive, 
unattractive or otherwise inconsistent with or inappropriate to the Leased Premises or use of any other tenant 
Landlord shall assist and cooperate with Tenant in obtaining any necessary permission from governmental 
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authori~es or ;;;djoining owners and occupants tor Ten;;nt to place or construct. lhe foregoing signs. Tenant shall 
repair all damage lo the Leased Premises resultlng from the removal of signs installed by Tenanl 
11. Entry. 
Landlord shall have the right ID enter upon the Leased Premises at reasonable hours to !nspect the sa~e, 
proYided Landlord shall not thereby unreasonably interfere with Tenant's bus!ness on the Leased Premises. 
12. Pari:lng. 
During lhe tenn of this Lease, Tenant shall have the non-exclusive use in common with Landlord, other tenants 
of the Building, their guests and invitees, of lhe non-reserved common auk>mobile parking areas, driveways, 
and footway &, subject to n.,tes and regulations for the use thereof as prescribed trom time to lime by Landlord. 
Landlord reserves the right to designate parking areas within the Building or In reasonable proximity thereto, for 
Tenant and Tenanrs agents and employees Tenant shall provide (...andlord with a list of all license numbers /or 
the c:;:ars awned by Ten.aoL i1s agents and employees. 
il. IBulldlng Rules. 
Tenant will comply with the rules of the Building adopted and altered by Landlord from lime to time and will 
cause all of ifs agents, employees. invitees and visitors to do so; all changes to such rules win be sent by 
Landlord ID Tenant in writing. 
14., Damage and Dos-t.ruciion. 
Subject lo Section B A. above, if the Leased Premises or .,ny part thereof or any appurtenance thereto is so 
damaged by fire, casualljl or slructurat defects that the same cannot be used for Tenaofs purposes. then 
Tenant shall have lhe right within ninety (90) days following damage ta ele:ct by ootic.e to Landlord to terminate 
this Lease as of the dale of such damage. In the even! of minor damage to any part of the Leased Premi.ses. 
and if such damage does not render the Leased P1emises unusable for Tenant's purposes, Landlord sh&II 
promptly repair such damage at the cosl of the Landlord. In maklng the repairs called for in this paragraph, 
Landlord shall not be liable for any dela~ resulting from strikes, governmental restrictions, inabiijty ta obtain 
neoess.ary malerials or labor or other matters which are beyond the reasonable control or Landlord Tenant shall 
be relieved from paying rent and other charges during any portion of lhe Lease term lhal the Leased Premises 
are lnoperable or unfit for occupancy, or use, in whole or in part, for Tenanfs purposes Rentals and other 
charges paid in advance for any such periods sha» be credited on the nelCt ensuing payments, if any, but If no 
further payments are to be made, any such advance payrnenls shall be refunded to Tenant The provisions or 
this paragraph extend not only to the matters aforesaicl. but alSo to any occu11enc.e which is beyond Tenant's 
reasonable control and INhich renders the Leased Premises, or any appurtenance thereto, inoperable or unfit for 
occupancy or us.a, in whole or in part.. for Tenanrs purposes. 
15. Defauli. 
If default shaH at any lime be made by Tenant in the payment of rent when due lo Landlord as herein provided, 
and if said default shall continue for frfteen (15) days: after written notice thereof shall have been given to Tenant 
by Landlord, or if def'ault shall be made in any of the other covenan~ or conditions to be kept, observed and 
performed by Tenant, and such default shall continue for thirty (30) days after notice thereof in writing to Tenanl 
by LandJord without correction thereof then having be-en commenced and !hereafter diligently prosecuted, 
Landlord may declare the term of this Lease ended and terminated by givitig Tenant written notice of such 
intention, and ii possession of the Leased Premises is not surrendered, Landlord may reenter said premises 
Landlord shall have. in addition to lhe remedy above provided, arrr other right or remedy available lo l.andlon:I 
Jn account of any Tenant default, either in law or eqLiity. Landlord shaU use reasonable efforts to mitigate its 
jamages 
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16. Condemnation. 
If any legally, c;.:;,nstltuted authority condemns the Building or such part thereof which shall make the Leased 
PremiseS unsuitable for leasing, this Lease shall cease when the public authority takes possession, and 
Landlord and Ten ant shall account for rental as of that date. Such termination shall be without prejudice to the 
rights of either party to recover compensation from the condemning authortty for any loss or damage caused by 
the condemnation. Neither party shall have any rights in or to any award made to the other by the condemning 
authority. 
17. Subordination. 
Tenant accepts this Lease subject and subordinate to any mortgage, deed of trust or other lien presently 
existing or hereafter arising upon the Leased Premises, or upon the Building and to any renewals, refinancing 
and extensions thereof, but Tenant agrees that any such mortgagee shatl have the right at any time to 
subordinate such mortgage, dE:illd of trust or ether lien to thls Lease on such terms and subject to such 
conditions as such mortgagee may d~m appropriate in its discretion. Lsm:llord is hereby irrevocably vested with 
full power and authority to subordinate this Lease to any mortgage, deed of trust or other lien now existing or 
hereafter placed upon the Leased Premfses of the Building, and Tenant agres:s upon demand to execute such 
further instruments subordinating this Lease or attoming to the holder of any such liens as landlord may 
request In the event that Tenant should fail to execute any Instrument of subordination herein require d to be 
executed by Tenant promptly as requested, Tenant hereby irrevocably constitutes Landlord as its attomey-in-
fact to execute such instrument In Tenant's name, place and stead, it being agreed lhat such power Is one 
coupled with an interest Tenant agrees that it will from time to time upon request by Landlord execute and 
deliver to such persons as Landlord shall request a statement in recordable form certifying that this Lease is 
unmodified and in full force and effect (or if there have been modifications, that the same is in full force and 
effect as so modified), stating the dates to which rent and other charges payable under this Lease have been 
paid. slating that Landlord is not in default hereunder {or if Tenant alleges a default slating the nature of such 
alleged default) and further stating such other rnatters as Landlord shall reasonably require. 
18. Security Deposit 
The Security Dsposit shall be held by Landlord without liabi!ir; for interest and as security for the performance 
by Tenant of Tenant's covenants and obligations under this Lease, it being e)(pressly understood that the 
Security Deposit shall not be considered an advance payment of rental or a measure of Landlord's damages in 
case of default by Tenant Unless otherwise provided by mandatory non-waivable law or regulation, Landlord 
may commingle the 58(;urity Deposit with Landlord's other funds. Landlord may, from time to time, without 
prejudice to any other remedy, use the Security Deposit ta the extent necessary to make good any arrearages 
of rent or to satisfy any other covenant or obligation of Tenant hereunder. Following any such application of the 
Security Deposit, Tenant shall pay to Landlord on demand the amount so applied in order to restore the Security 
Deposit to Its original amount If Tenant is not in default at the termination of this Lease, the balance of the 
Security Deposit remaining after any such application shall be returned by Landlord to Tenant If Landlord 
transfers its interest in the Premises during the term of this Lease, Landlord may assign the Security Deposit to 
the transferee and thereafter shall have no further liability for the return of such Security Deposit 
'i9. Notice. 
Any notice required or p€ITT1itted under this Lease shall be deemed sufficiently given or serve-cl if sent by United 
States certified mail, return receipt requested, addressed as follo,....'S: 
If lo Landford to.· 
Wesley C. Prouty 
4688 Chinden Blvd. 
Boise, Idaho 83714 
If to Tenant to: 
Gerald Rhinehart dba Custom Rock Tops 
4664 Chindan Blvd. 
Boise, Idaho 83714 
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20. Brolcars. 
Tena11t represents that Tenant was not shown the Premises by any real estat~ broker or agent and th~t ~enant 
has not otherwise engaged in, any activity which could form the basis for a claim for real estate comm1ss1on, 
brokerage fee, finder's fee or other similar charge, in connection with lhis Lease. 
21. Waiver. 
No waiver of any default of Landlord or Tenant hereunder shall be implied from any omission to take any action 
on account of such default if such default persists or is repeated, and no e,cpress waiver shall affect any default 
other than the default specified in the express waiver and that only for the lime and to the extent therein stated 
One or more waivers by Landlord or Tenant shall not be construed as a waiver of a subsequent breach of lhe 
same covenant, term or condition. 
22. Memorandum of Laaise. 
The parties hereto contemplate that this Lease should not and shall not be filed for record, but in lieu thereof, at 
the request of elther party, Landlord and Tenant shall execute a Memorandum of Lease lo be recorded for the 
purpose of giving record notice of the appropriate provisions of this Lease. 
23. Headings, 
The headings used in this Lease are for convenience of the parties only and shall not be considered in 
interpreting the meaning of any provision of this Lease. 
24. Successors. 
The provisions of this Lease shall extend to and be binding upon Landlord and "Tenant and their respective le-gal 
representatives, successors and assigns. 
25. CcmsenL 
Landlord shall not unreasonably withhold or delay its consent \'llilh respect to any matter for which Landlord's 
consent is required or desirable under this Lease. 
26. Performance. 
If there Is a default with respect to any of Landlord's CQVenants, warranties or representations under this Lease, 
and if the default continues more than fifteen (15) days after notice in writing from Tenant to Landlord specifying 
the default, Tenant may, at its option and without affecting any other remedy hereunder, cure such default and 
deduct the cost thereof from the next accruing Installment or installments of rent payable hereunder until Tenant 
shall have been fuUy reimbursed for such expenditures, together with interest thereon at a rate equal to the 
lessor of twelve percent (12%) per annum or the then highest lawful rate.. If this Lease tenninates prior to 
Tenant's receiving full reimbursement. Landlord shall pay the un reimbursed balance plus accrued interest to 
Tenant on demand. 
27. Compliance with law. 
Tenant shall comply with all laws, orders, ordinances and other public requirements now or hereafter pertaining 
to Tenant's use of the Leased Premises. Landlord shall comply with an laws, oiders. ordinances and other 
public requirements now or hereafter affecting the Leased Premises. 
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2&. Final AgniomonL 
This Agreement termin;;tes and supersedes all prior unde!"5lartdings or agreements on [h., subject. matter 
hereof This Agreement may be modified orily by a further writing thal is duly exeet1ted by oo!h parties 
29. Governing L&w. 
This Agreement shall be governed, construe:.cl and inlerpreted by, lhrough and unde! the Laws of the Slate of 
Idaho. 
IN WITNESS WHE~EOF, lhe parties have executed Ulis Lease as of the day and year first above writtan. 
[Landlord Signature] 
[Tenant Signature] 
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DOUGLAS W. CRANDALL 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83 702 
Tel: (208) 343-1211 
Fax: (208) 336-2088 
ISB #3962 
EMIL R. BERG 
Attorney at Law 
5186 E. Arrow Junction Drive 
Boise, Idaho 83716 
Tel: (208) 345-2972 
email: erberg1ib.cableone.net 
ISB #5025 
.JEfFREY T. SHEEHAN 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83 702 
Tel: (208) 287-4499 
Fax: (208) 336-2088 
ISB #7263 
Attorneys For Plaintiff 
2 6 2010 
J. OAVIO N;.WAfWiO, C10rt: 
By E. HOLMES 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH .JUDICIAL DISTRICT OF 
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintit1~ 
V. 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY 
Defendants. 
Case No. CV PI 08-6177 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT 
PROUTY'S MOTION FOR 
RECONSIDERATION 
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INTRODUCTION 
Defendant Prouty's motion for reconsideration' of this Court's denial of his second 
motion for summary judgment2 and his supporting memorandum3 (Prouty's Memorandum) 
misperceives the legal issue and misstates or omits important evidence. 
With respect to the legal issue, Prouty mistakenly contends the foundation for the 
negligence per se claim is the lack of site engineering and, consequently, the claim must fail 
absent a showing the Garden City ordinances or the Unifom1 Building Code '·would have clearly 
required site engineering to be performed." E. g., Prouty" s Memorandum, page 8. In fact, the 
negligence per se claim is based on Prouty's failure to obtain a building permit. As a 
consequence of that failure, site engineering that would have occuned in conjunction with the 
permitting process was not done, the inadequate water meter cover was not replaced, and Mr. 
Stem was seriously injured. Thus, the failure to do site engineering provides the link that makes 
Prouty's negligence per se (failing to perform his duty to get a building permit) the proximate 
cause of Mr. Stem's injury. 
In contrast to Prouty's Memorandum, this Court's Memorandum Decision correctly and 
repeatedly stated the basic issues relevant to Prouty's liability in this case: 
This is a negligence per se action turning on (1) whether a building permit was 
required and obtained by Defendant Prouty for the 1994 installation of a third door; and 
(2) whether site engineering would have occurred in conjunction with that 
permitting process. The Plaintiff alleges that Prouty failed to obtain a building permit 
and therefore no required site engineering was done. Because of that failure to comply 
with the law, the defective water lid was never discovered and remained in place until the 
accident. 
1 "Motion For Reconsideration Re: Memorandum Decision on Defendant Prouty's Motion For 
Summary Judgment," filed on February 11, 2010. 
2 "Memorandum Decision, etc.," filed on January 25, 2010. 
3 "Memorandum in Support of Motion For Reconsideration," served by mail on February 18, 
2010 (Prouty's Memorandum). 
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Memorandum Decision, page 4, lines 14-17 (balding added). To the same effect, see 
Memorandum Decision, page 2, lines 20-24; and Memorandum Decision, page 5, lines 1-5. 
The evidence on the point that site engineering would have been done in conjunction with 
the permitting process is the key to why Prouty' s motion for reconsideration should be denied. 
Consequently, most of the rest of this memorandum will consist of addressing that evidence. 
Application of the negligence per se standard is then straight-forward and will be addressed near 
the end. 
THE EVIDENCE 
Contrary to the assertions in Prouty's Memorandum, there is ample evidence that site 
engineering would have occuned in conjunction with the permitting process and that no site 
engineering was done. All of the evidence relevant to Mr. Stem's claim against Mr. Prouty was 
summarized in Mr. Stem's memoranda filed regarding the summary judgment motions addressed 
by the Court's Memorandum Decision. The Memorandum Decision shows that the Court does 
not need to have it all rehashed. This discussion will instead focus on the particulars relevant to 
the motion for reconsideration that are misstated or omitted in Prouty' s Memorandum. 
Site Engineering Was Not Done 
Preliminarily, we must address the evidence whether site engineering was in fact done for 
the installation of the third overhead door. Prouty"s Memorandum asserts, at page 3, "Prouty 
recalls having the installation of the overhead door engineered," and cites his August 5, 2008, 
deposition testimony. At page 8, however, Prouty's Memorandum states "No one is disputing 
site engineering was not performed." The concession is appropriate. In his second deposition, 
taken in the Jung v. Prouty case on November 5, 2009, Prouty admitted he had no evidence that 
any engineering was done for the installation of the third overhead door. (Second Prouty Depo., 
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pp. 34-35, included in the materials submitted by Plaintiff regarding the summary judgment 
motions addressed by the Memorandum Decision).4 In light of this and the Affidavit of Mark 
Hedge, quoted in the next subsection of this memorandum, there is ample evidence that the third 
overhead door was not engineered. 
Evidence That Site Engineering Would Have Occurred in Coniunction With the Permitting 
Process 
In addition to overlooking that failure to obtain a building permit, rather than failure to do 
site engineering, is the foundation for the negligence per se claim, and that the consequent lack 
of site engineering provides the proximate cause link to Mr. Stem's injury, the heart of the 
argument in Prouty's Memorandum is the alleged lack of evidence that Garden City would have 
required site engineering in conjunction with the permitting process. Unfortunately, Prouty's 
Memorandum misstates or omits most of the evidence relevant to this point. 
Prouty asserts that "Garden City did not require any form of site engineering relative to 
the issuance of building permits relative to the issuance of building permits in 1994." Prouty's 
Memorandum, page 3. To support this assertion, Prouty relies on a response from the City of 
Garden City to a Request for Admission that was quoted at the top of page 6 of the 
Memorandum Decision and includes the statement that the City of Garden City did not 
"specifically require site engineering to issue a building permit." 
Of course, that admission will not surprise anyone who has obtained a building permit for 
a home remodeling or similar project without being required to have site engineering. That, 
however, is not the context of this case. The context of this case is the addition of a new 
overhead door that changed the use of a commercial structure leased to one of Mr. Prouty's 
4 Specifically, the pages are included in Exhibit E to Affidavit of Douglas W. Crandall Re 
Second Set of Summary Judgment Motions. 
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tenants to allow forklift access. In that context, there is strong evidence in this case that Garden 
City's officials would have and should have required site engineering, if Mr. Prouty had not been 
negligent per se by failing to apply for a building permit. 
Part of the evidence is supplied by the provisions of the 1994 Uniform Building Code 
(Code) that Prouty has cited for the first time in support of his motion for reconsideration. 
Attached to Prouty' s Memorandum is the first page of Section 106 of that Code, stating the 
building permit requirement, as well as the Garden City ordinances showing that it had been 
adopted and was in effect at the time the overhead door in this case was installed. Prouty' s 
argument, however, ignores Section 106.3.1, which is at the bottom of the single page from the 
Code that Prouty attaches. It provides, in relevant part: 
106.3.1 Application. To obtain a permit, the applicant shall first file an application 
therefor in writing on a form furnished by the code enforcement agency for that purpose. 
Every such application shall: 
4. Be accompanied by plans, diagrams, computations and specifications and 
other data as required in Section 106.3.2 . 
. . . (holding added) 
The attachment to Prouty's Memorandum does not include the cited Section l 06.3.2. 
The entire Section 106 of the Code is attached to this memorandum, including Section 106.3.2.5 
As the Court will see, that section provides: 
106.3.2 Submittal documents. Plans, specifications, engineering calculations, 
diagrams, soil investigation reports, special inspection and structural observation 
programs and other data shall constitute the submittal documents and shall be submitted 
in one or more sets with each application for a permit. When such plans are not prepared 
by an architect or engineer, the building official may require the applicant submitting 
such plans or other data to demonstrate that state law does not require that the plans be 
prepared by a licensed architect or engineer. The building official may require plans, 
5 The Court may notice that in Subsection 106.3.4.1, which is probably not relevant here, the 
word "may" in the second line is underlined. The underlining is not part of the Code but was 
apparently added with a pen by a previous reader of the copy of the Code that was available to 
counsel. 
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computations and specifications to be prepared and designed by an engineer or architect 
licensed by the state to practice as such even if not required by state law. 
EXCEPTION: The building official may waive the submission of plans, 
calculations, construction inspection requirements and other data if it is found that 
the nature of the work applied for is such that reviewing of plans is not necessary 
to obtain compliance with this code. 
Thus, the Code provided that the City of Garden City's "building official" should 
exercise judgment whether to require site engineering as part of the building permit process and, 
indeed, not requiring it should be the exception rather than the rule. Any imputation to the 
contrary based on the City's response to the Request For Admission from Prouty is contrary to 
the Code itself and is certainly not binding on Mr. Stem. 
There is ample evidence that this judgment would have been exercised to require site 
engineering if Prouty had applied for a building permit in this case. A sufficient part of that 
evidence consists of testimony and an affidavit from Plaintiffs expert, civil engineer Mark 
Hedge. Prouty's Memorandum, at the top of page 4, argumentatively characterizes Hedge's 
opinion that Prouty should have retained an engineer by pointing out Hedge did not opine the 
Code required this and Hedge had no knowledge as to how Garden City interpreted the Code. 
However, at page 59 of his deposition, which Prouty cites in support of that characterization, 
Hedge, in response to a question from Prouty's counsel regarding whether the Code is subject to 
interpretation, testified "Yes, by the designer and the building official" (lines 21-22, balding 
added). 
Mr. Hedge's affidavit, filed regarding the summary judgment motions addressed by the 
Memorandum Decision, further explained: 
2. That your Affiant has read the Memorandum in Support of Defendant Prouty's 
Second Motion for Summary Judgment, specifically, page 15, which references my 
testimony, indicating that the mere installation of an additional overhead door would not 
require site engineering. 
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3. That the mere citation of that statement both misstates my testimony as well as takes 
my testimony out of context. 
4. That following my deposition of this case I have now had an opportunity to read Wes 
Prouty's deposition testimony, in the case of Marc Jung v. West Prouty. In that 
deposition, specifically, in Mr. Prouty' s deposition, page 19, Mr. Prouty acknowledges 
that as a result of the 1994 overhead door addition to 4684 Chinden Boulevard that it 
would allow use of a forklift to drive into the interior portion of 4684 Chinden Boulevard. 
Based upon that information it is my opinion that a site inspection and engineering would 
have been required to assure that the use of forklifts could be used in the area forklifts 
would have been operating at 4684 Chinden Boulevard. 
5. Furthermore, your Affiant is of the opinion that whether or not a site engineering 
report would have been completed, the owner, contractor or engineer installing the 
overhead door, was obligated to examine the slope of the door and the area to which the 
forklift would have been driven, behind 4684 Chinden Boulevard, regardless of whether 
or not the area had been previously used for loading or unloading of vehicles, by a 
forklift. 
6. That the area behind 4684 Chinden Boulevard, in your Affiants opinion has never 
been site engineered to withstand the use of a forklift operation in that area. The use of 
the forklift prior to John Stem's accident was done so in an area, not engineered to 
withstand the use of forklifts. 
6. Mc) That Mr. Prouty's use of the forklift in that area prior to Mr. Stem's accident and 
prior to the 1994 modification did not negate the need for that area to be adequately 
engineered for the use of fork! i fts. 
7. The building at 4688 Chinden had an appropriate loading and unloading area, defined 
by a concrete pad immediately behind 4688 Chinden Boulevard. Mr. Prouty; by risking 
the use of a forklift off of that concrete pad behind 4684 Chinden Boulevard did not 
negate the need in 1994 to both have a building permit applied for and site engineering 
completed as a result of the 1994 modification. 
There is no evidence from which to dispute that Mr. Hedge is an expert on how 
engineering judgment should have and would have been exercised if Mr. Prouty had applied for 
a building permit. In contrast, Prouty has not submitted any expert opinion on that issue. 
Furthermore, in the portions of his deposition submitted regarding the summary judgment 
motions addressed by the Memorandum Decision, Robert E. Ruhl, who was Garden City's 
Director of Public Works at the time of the accident, testified that the City would have required a 
building permit for the installation of a new overhead door in a commercial building. Ruhl 
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Depo., pp. 90-92. 6 He also testified that if a building permit had been applied for, the City 
would have required the application to include a plan, endorsed with the approval stamp of a 
registered engineer. Ruhl Depo., p. 66. Had a building permit been sought for the additional 
door, the engineer who stamped the plan would have made sure that appropriate water meter lids 
were placed in the loading and unloading area. Ruhl Depo., p. 69. In addition, the City would 
have relied on the engineer's certification and refused to approve the completed project or allow 
water service to the property to continue until the project met the plan's specifications. Ruhl 
Depo., pp. 40-41. In such a case, City personnel will "observe" to see whether an installation is 
consistent with the approved plans. Ruhl Depo., pp. 51-56. Ruhl testified the accident in this 
case occurred because the water meter lid that broke was improper for "the application it was 
applied to," which was use in an area where forklifts were used to unload large trucks. Ruhl 
Depo., pp. 72-75. 
In a footnote (footnote 1, at pages 7-8), Prouty's Memorandum takes issue with the 
description of part ofRuhl's testimony at page 69 of his deposition on the basis of disputing 
whether the area was previously used as a parking lot. Not only does the footnote ignore that the 
addition of the overhead door changed the use of 4684 Chinden by allowing forklift access to 
Mr. Kouba'sjet ski business at that address, but it ignores the rest of Mr. Ruhl's testimony cited 
above. 
APPLICATION OF THE NEGLIGENCE PER SE ST AND ARD 
Prouty's Memorandum cites and quotes Orthman v. Idaho Power Company, 134 Idaho 
598, 7 P.3d 207 (2000), for the elements of negligence per se. He then claims those elements 
6 The pages from Mr. Ruhl 's deposition cited in this memorandum are included in Exhibit D to 
Affidavit of Douglas W. Crandall Re Second Set of Summary Judgment Motions. 
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cannot be established, based on the tortured and erroneous construction that the foundation for 
the negligence per se claim in this case must be the failure to do site engineering, rather than the 
failure to obtain a building permit (which the evidence discussed above shows would have 
involved site engineering as part of the application process). Prouty's Memorandum, pages 6-8. 
Of course, the Idaho Supreme Court has, in a number of cases besides Orthman explained 
that negligence per se is a basis for liability when a statute or regulation is violated and the 
following criteria are present: 
I) The statute clearly defines the required standard of conduct; 
2) The statute or regulation must have been intended to prevent the type of hann the 
defendant's act or omission caused; 
3) The plaintiff must be a member of the class of persons the statute or regulation was 
designed to protect; and 
4) The violation must have been the proximate cause of the injury. 
Ahles v. Tabor, 136 Idaho 393,395, 34 PJd 1076, 1078 (2001), and cases cited. The Ahles 
opinion further explained that the effect of establishing negligence per se is to conclusively prove 
the elements of duty and breach, which are "taken away from the jury" and decided by the court 
as a matter of law, but that the determination of proximate cause remains for the trier of fact. Id. 
In this case, Mr. Prouty' s duty, which evidence not at issue with respect to his motion for 
reconsideration shows he breached, was to obtain a building permit. Whether he had that duty 
was not a matter of engineering judgment or "subject to varied interpretation among the 
professionals that apply the Code" ( quoting Prouty's Memorandum, page 8). It was clearly 
mandated by Idaho Code § 3 9-4111. 
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There then remains the determination of proximate cause which is a question of fact. The 
evidence showing the existence of proximate cause in this case includes the evidence discussed 
above that if Mr. Prouty had performed his duty to apply for a building permit, site engineering 
would have been required. That this requirement may have been subject to "varied interpretation 
among the professionals that apply the Code" (a point on which Prouty has provided no evidence 
tied to the facts of this case), has nothing to do with the elements of Prouty's duty and breach. 
Indeed, the '·interpretation" would not have been up to him. It would have been the 
responsibility of Garden City's building officials, which they would have been alerted to perform 
if he had applied for a building permit. Tragically for Mr. Stem, the officials never got the 
chance. 
CONCLUSION 
Defendant Prouty' s motion for reconsideration should be denied. The Court's 
Memorandum Decision correctly denied his second motion for summary judgment. 
Indeed, if the Court is to make any changes from the rulings in its Memorandum Decision 
as a result of the new points and information raised by Prouty's Memorandum, it should instead 
grant Mr. Stem's motion for partial summary judgment against Mr. Prouty. See, e.g., Brummell 
v. Ediger, 106 Idaho 724,726,682 P.2d 1271, 1273 (1984). 
\ \ \ 
\ \ \ 
\ \ \ 
\ \ \ 
\ \ \ 
\ \ \ 
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Dated, February 26, 2010. 
Respectfully Submitted, 
(\ 
CRANDA~C\ LAW OFFICE 
1 \
1
.\ ;i I !J 
By: --~--' ---++---~--· _\i.-'--_·_1 --
DOUGLf W. CRANDALL 
C:J'R ~ 
EMIL R. BERG 1~ 
Associated Coun~a 
Attorneys For Plaintiff 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 26th day of February, 2010, I caused to be served a true and 
correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
James Davis, Esquire 
406 W. Franklin 
P.O. Box 1517 
Boise, Idaho 83701 
A rtorney j(n· Defendant, 
City of Garden City, Idaho 
James G. Reid, Esquire 
David P. Claiborne, Esquire 
455 Third Street 
PO Box 2773 
Boise, Idaho 83701-2773 
A1torneysfhr Defendant, 
Wesley C. Prouty 
U.S. Mail 
---- Hand Delivered 
---
___ Overnight Mail 
Facsimile 
---
U.S. Mail 
---
-~-
Hand Delivered 
---Overnight Mail 
Facsimile 
---
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6.3.1 1994 UNIFORM BUILDING CODE 
SECTION 106 - PERMITS 
106.1 Permits Required. Except as specified in Section 106.2 of this section, no building or 
structure regulated by this code shall be erected, constructed, enlarged, altered, repaired, moved, 
improved, removed, converted or demolished unless a separate permit for each building or struc-
ture has first been obtained from the building official. 
106.2 Work Exempt from Permit. A building permit shall not be required for the following: 
1. One-story detached accessory buildings used as tool and storage sheds, playhouses and simi-
lar uses, provided the projected roof area does not exceed 120 square feet ( 11.15 m2). 
2 Fences not over 6 feet (1829 mm) high. 
3. Oil derricks. 
4. Movable cases, counters and partitions not over 5 feet 9 inches (1753 mm) high. 
5. Retaining waJls which arenotover4 feet (1219 mm) in height measured from the bottom of 
the footing to the top of the waJI, unless supporting a surcharge or impounding Class I, 11 or III-A 
liquids. 
6. Water tanks supported directly upon grade if the capacity does not exceed 5,000 gallons 
(18 927 L) and the ratio of height to diameter or width d·oes not exceed 2 to l. 
7. Platforms, walks and driveways not more than 30 inches (762 mm) above grade and not over 
any basement or story below. 
8. Painting, papering and similar finish work. 
9. Temporary motion picture, television and theater stage sets and scenery. 
10. Window awnings supported by an exterior wall of Group R, Division 3, and Group U Occu-
pancies when projecting not more than 54 inches ( 1372 mm). 
11. Prefabricated swimming pools accessory to a Group R, Division 3 Occupancy in which the 
pool walls are entirely above the adjacent grade and if the capacity does not exceed 5,000 gallons 
(18 927 L). 
Unless otherwise exempted, separate plumbing, electrical and mechanical permits will be re-
quired for the above-exempted items. 
Exemption from the permit requirements of this code shall not be deemed to grant authorization 
for any work to be done in any manner in violation of the provisions of this code or any other laws or 
ordinances of this jurisdiction. 
106.3 Application for Permit. 
106.3.1 Application. To obtain a permit, the applicant shall first file an application therefor in 
writing on a form furnished by the code enforcement agency for that purpose. Every such applica-
tion shall: 
l. Identify and describe the work to be covered by the permit for which application is made. 
2. Describe the land on which the proposed work is to be done by legal description, street address 
or similar description that will readily identify and definitely locate the proposed building or work. 
3. Indicate the use or occupancy for which the proposed work is intended. 
4. Be accompanied by plans, diagrams, computations and specifications and other data as re-
quired in Section 106.3.2. 
5. State the valuation of any new building or structure or any addition, remodeling or alteration 
to an existing building. 
6. Be signed by the applicant, or the applicant's authorized agent. 
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7. Give such other data and information as may be required by the building official. 
106.3.2 Submittal documents. Plans, specifications, engineering calculations, diagrams, soil in-
vestigation reports, special inspection and structural observation programs and other data shall con-
stitute the submittal documents and shall be submitted in one or more sets with each application for 
a permit. When such plans are not prepared by an architect or engineer, the building official may 
require the applicant submitting such plans or other data to demonstrate that state law does not re-
quire that the plans be prepared by a licensed architect or engineer. The building official may re-
quire plans, computations and specifications to be prepared .and designed by an engineer or 
architect licensed by the state to practice as such even if not required by state Jaw. 
EXCEPTION: The building official may waive the submission of plans.calcula1ions, construction inspec-
tion requirements and other data if it is found that the nature of the work applied for is such that reviewing of 
plans is not necessary to obtain compliance with this code. 
106.3.3 Information on plans and specifications. Plans and specifications shall be drawn to 
scale upon substantial paperor cloth and shall be of sufficient clarity to indicate the location, nature 
and extent of the work proposed and show in detail that it will conform to the provisions of t_his code 
and all relevant laws, ordinances, rules and regulations. 
Plans for buildings more than two stories in height of other than Group R, Division 3 and Group U 
Occupancies shall indicate how required structural and fire-resistive integrity will be maintained 
where penetrations will be made for electrical, mechanical, plumbing and communication conduits, 
pipes and similar systems. 
106.3.4 Architect or engineer of record. 
106.3.4.1 General. When it is required that documents be prepared by an architect or engineer, 
the building official may require the owner to engage and designate on the building permit applica-
tion an architect or engineer who shall act as the architect or engineer of record. If the circumstances 
require, the owner may designate a substitute architect or engineer of record who shall perform all 
of the duties required of the original architect or engineer of record. The building official shall be 
notified in writing by the owner if the architect or engineer of record is changed or is unable to con-
tinue to perform the duties. 
The architect or engineer of record shall be responsible for reviewing and coordinating all sub-
mittal documents prepared by others, including deferred submittal items, for compatibility with the 
design of the building. 
106.3.4.2 Deferred submittals. For the purposes of this section, deferred submittals are defined 
as those portions of the design which are not submitted at the time of the application and which arc 
to be submitted to the building official within a specified period. 
Deferral of any submittal items shall have prior approval of the building official. The architect or 
engineer of record shall list the deferred submittals on the plans and shall submit the deferred sub-
mittal documents for review by the building official. 
Submittal documents for deferred submittal items shall be submitted to the architect or engineer 
of record who shall review them and forward them to the building official with a notation indicating 
that the deferred submittal documents have been reviewed and that they have been found to be in 
general conformance with the design of the building. The deferred submittal items shall not be in-
stalled until their design and submittal documents have been approved by the building official. 
106.3.5 Inspection and observation program. When special inspection is required by Section 
1701, the architect or engineer of record shall prepare an inspection program which shall be sub-
mitted to the building official for approval prior to issuance of the building pem1it. The inspection 
program shall designate the portions of the work that require special inspection and the name or 
names of the individuals or finns who are to perfonn the special inspections, and indicale the duties 
of the special inspectors. 
1-5 
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The special inspector shall be employed by the owner, the engineer or architect of record, or an < 
agent of the owner, but not the contractor or any other person responsible for the work. 
When structural observation is required by Section 1702, the inspection program shall name the 
individuals or firms who are to perform structural observation and describe the stages of construc-
tion at which structural observation is to occur. 
The inspection program shall include samples of inspection reports and provide time limits for 
submission of reports. 
106.4 Permits Issuance. 
106.4.1 Issuance. The application, plans, specifications, computations and other data filed by an 
applicant for a permit shall be reviewed by the building official. Such plans may be reviewed by 
other departments of this jurisdiction to verify compliance with any applicable laws under their ju-
risdiction< If the building official finds that the work described in an application for a permit and the 
plans, specifications and other data filed therewith conform to the requirements of this code and 
other pertinent laws and ordinances, and that the fees specified in Section 107 have been paid, the 
building official shall issue a permit therefor to the applicant. 
When the building official issues the permit where plans are required, the building official shall 
endorse in writing or stamp the plans and specifications APPROVED. Such approved plans and 
specifications shaJI not be changed, modified or altered without authorizations from the building 
official, and all work regulated by this code shaU be done in accordance with the approved plans. 
The building official may issue a permit for the construction of part of a building or structure be-
fore the entire plans and specifications for the whole building or structure have been submitted or 
approved, provided adequate information and detailed statements have been filed complying with 
all pertinent requirements of this code. The holder of a partial permit shall proceed without assur-
ance that the permit for the entire building or structure will be granted. · 
106.4.2 Retention of plans. One set of approved plans, specifications and computations shall be 
retained by the building official for a period of not less than 90 days from date of completion of the 
work covered therein; and one set of approved plans and specifications shall be returned to the 
applicant, and said set shall be kept on the site of th\: building or work at all times during which the 
work authorized thereby is in progress< 
106.4.3 Validity of permit. The issuance or granting of a permit or approval of plans, specifica-
tions and computations sh al.I not be construed to be a permit for, or an approval of, any violation of 
any of the provisions of this code or of any other ordinance of the jurisdiction. Permits presuming to 
give authority to violate or cancel the provisions of this code or other ordinances of the jurisdiction 
shall not be valid. < 
The issuance of a permit based on plans, sp~cifications and other data shall not prevent the build-
ing official from thereafter requiring the correction of errors in said plans, specifications and other 
data, or from preventing building operations being carried on thereunder when in violation of this 
code or of any other ordinances of this jurisdiction. 
106.4.4 Expiration. Every permit issued by the building official under the provisions of this code 
shall expire by limitation and become null and void if the building or work authorized by such per-
mit is not commenced within l 80days from the date of such permit, or if the building or work autho-
rized by such permit is suspended or abandoned at any time after the work is commenced for a 
period of 180 days. Before such work can be recommenced, a riew permit shall be first obtained to 
do so, and the fee therefor shall be one half the amount required for a new permit for such work, 
provided no changes have been made or will be made in the original plans and specifications for 
such work; and provided further that such suspension or abandonment has not exceeded one year. In 
order to renew action on a permit after expiration, the permittee shall pay a new fuJI permit fee. 
Any permittee holding an unexpired permit may apply for an extension of the time within which 
work may commence under that permit when the permit tee is unable to commence work within the 
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time required by this section for good and satisfactory reasons. The building official may extend the 
time for action by the permittee for a period not exceeding 180 days on written request by the per-
mittee showing that circumstances beyond the control of the permittee have prevented action from 
being taken. No permit shall be extended more than once. 
106.4.5 Suspension or revocation. The building official may, in writing, suspend or revoke a per-
mit issued under the provisions of this code whenever the permit is issued in error or on the basi~ of 
incorrect information supplied, or in violation of any ordinance or regulation or any of the provi-
sions of this code. 
SECTION 107 - FEES 
107 .1 General. Fees shall be assessed in accordance with the provisions of this section or shall be 
as set forth in the fee schedule adopted by the jurisdiction. 
107.2 Permit Fees. The fee for each permit shall be a~ set forth in Table 1-A. 
The determination of value or valuation under any of the provisions of this code shall be made by 
the building official. The value to be u~ed in computing the building permit and building plan re-
view fees shall be the total value of all construction work for which the permit is issued, as well as all 
finish work, painting, roofing, electrical, plumbing, heating, air conditioning, elevators, fire-extin-
guishing systems and any other permanent equipment. 
107.3 Plan Review Fees. When submittal documents are required by Section 106.3.2, a plan I 
review fee shall be paid at the time of submitting the submittal documents for plan review. Said plan 
review fee shall be 65 percent of the building permit fee as shown in Table 1-A. 
The plan review fees specified in this subsection are separate fees from the permit fees specified 
in Section 107.2 and are in addition to the pennit fees. 
When submittal documents are incomplete or changed so as to require additional plan review or I 
when the project involves deferred submittal items as defined in Section 106.3.4.2, an additional 
plan review fee shall be charged at the rate shown in Table 1-A. 
107.4 Expiration of Plan Review. Applications for which no permit is issued within 180 days 
following the date of application shall expire by limitation, and plans and other data submitted for 
review may thereafter be returned to the applicant or destroyed by the building official. The build-
ing official may extend the time for action by the applicant for a period not exceeding 180 days on 
request by the applicant showing that circumstances beyond the control of the applicant have pre-
vented action from being taken. No application shall be extended more than once. In order to renew 
action on an application after expiration, the applicant shall resubmit plans and pay a new plan re-
view fee. 
107.5 Investigation Fees: Work without a Permit. 
107 5.1 Investigation. Whenever any work for which a permit is required by this code has been 
commenced without first obtaining said permit, a special investigation shall be made before a per-
mit may be issued for such work. 
107.5.2 Fee. An investigation fee, in addition to the permit fee, shall be collected whether or not a 
permit is then or subsequently issued. The investigation fee shall be equal to the amount of the per-
mit fee required by this code. The minimum investigation fee shall be the same as the minimum fee 
set forth in Table 1-A. The payment of such investigation fee shall not exempt any person from com-
pliance with all other provisions of this code nor from any penalty prescribed by Jaw. 
107.6 Fee Refunds. The building official may authorize refunding of any fee paid hereunder 
which was erroneously paid or collected. 
The building official may authorize refunding of not more than 80 percent of the permit fee paid 
when no work has been done under a permit issued in accordance with this code. 
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RlNGERT LAW CHARTERED 
455 South Third Street 
P.O. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-459 l 
Facsimile: (208) 342-4657 
E-mail: dpc@ringertlaw.com 
Attorneys for Defendant Wesley C. Prouty 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
.JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO and 
\VESLEY C. PROUTY, 
Defendants. 
Case No. CV-PI-08-06177 
REPLY MEMORANDUM IN SUPPORT 
OF MOTION FOR RECONSIDERATION 
COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of record, 
Ringert Law Chartered, and submits this reply memorandum in SUPPORT of Defendant Prouty's 
Motion for Reconsideration Re: Memorandum Decision on Defendant Prouty 's Motion for Summary 
Judgment, filed February 12, 2010. 
I. ARGUMENT. 
In Plaintiff's Memorandum in Opposition to Defendant Prouty 's Motion for Reconsideration 
(herein ''Opposition Memorandum"), Plaintiff mischaracterizes the nature of this negligence per se 
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action. Plaintiff argues that the legal duty at issue is the procurement of a building pennit, and that 
if the jury finds a violation of that law then the jury can determine whether the violation was a 
proximate cause of Stem's injury and whether site engineering would have been required as part of 
the permitting process. See Opposition Memorandum, at 2. However, the jury can only find that 
failure to do site engineering was a proximate cause of Plaintiff's injuries if site engineering is 
required by law. Plaintiffs position is untenable as it places the jury in the position of detennining 
the law, which is the emphatic province of the Court to determine. 
Indeed, the Court has previously framed the negligence per se issue as follows -
There is a genuine issue of material fact regarding whether Garden City would have 
required site engineering in conjunction with the permitting process. 
Memorandum Decision, at 5 (Jan. 25, 2010). What Defendant Prouty contends is that the Court 
mistakes this issue as one of fact, when it is really a matter of law. Previously, the Court properly 
framed the issue in stating as follows -
The statutory violation at the center of this case is the failure to obtain a building 
pennit, in violation of LC. § 39-4111 .... Either a statutorily required building permit 
was applied or it wasn't; either a site engineering report was required by law in 
conjunction with the permit process, or it wasn't. Those appear to be the 
relevant questions for negligence per se, not whether the engineer or contractor, 
irrespective of the permit process, failed to do what "should" have been done to 
make the premises safe. 
Memorandum Decision Re: .Motions to Strike, at 7-8 (Dec, 28, 2009) (footnotes omitted) (holding 
added). Whether site engineering was required as part of the building pem1it province to install an 
additional overhead door to commercial premises is a matter of law that the Court must determine. 
The Court has previously recognized as much. This is the essential issue. Obviously, if the 
municipality did not require certain engineering studies or plans as part of the permit process there 
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would be no need for a prospective permittee to complete such studies or plans. What Plaintiff must 
establish is both that a permit was required, and further that site engineering was required by law in 
order to obtain the pennit. Defendant Prouty submits that Plaintiff has made no showing that Garden 
City required site engineering to install an overhead door. 
Plaintiff points the Court to Section 106.3 of the Unifonn Building Code, That section 
describes the building pennit application process. Applications are required to be accompanied by 
plans, diagrams, computations and specifications. U.B.C. 106.3.1.4. The documents so submitted 
are knovvn as the "submittal documents," which also includes accompanying engineering 
calculations, diagrams, soil investigation reports, and other materials. U.B.C. 106.3 .2. The building 
official is given the discretionary authority to require submittal documents that are prepared or 
approved by an architect or engineer. Id. In fact, Plaintiff admits, at page 6 of the Opposition 
Memorandum, that "the Code provided that the City of Garden City's 'building official' should 
exercise judgment whether to require site engineering as part of the building permit process." 
( emphasis added). Plaintiff further admits that the building code is subject to interpretation by both 
engineers and building officials. Opposition Memorandum, at 6. In light of these admissions by 
Plaintiff, it cannot be disputed that there is no legal requirement for site engineering - it is a matter 
of judgment for the building official and the engineer. It is submitted that matters of professional 
judgment do not impose statutory requirements that can result in criminal punishment. As stated in 
Defendant Prouty initial brief on the instant motion -
There is a lack of any evidence that the 1994 Unifonn Building Code clearly 
required site engineering relative to Prouty' s 1994 overhead door addition. The 
uncontroverted statement by Garden City is that "the extent to which site 
engineering is required to safely design for the installation of an overhead door is a 
matter of eneineering judgment," and not otherwise required as a condition 
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precedent to issuance of a building pem1it. This renders Plaintiffs claim for 
negligence per se fatally flawed. This undisputed fact establishes that site 
engineering is a matter of discretion (e.g., it is a matter of"engineeringjudgment"). 
It is not a requirement. There are no requirements in the ordinances, building code 
or other publications of Garden City that would require site engineering. Plaintiff 
allegesthatProutyviolatedSections 106.1 and 106.3.1 ofthe 1994UniformBuilding 
Code. See Second Amended Complaint, at ii 73 (Feb. 26, 2009). Those provisions, 
which are attached at Exhibit A, contain no clear requirement that site engineering 
be done to get a building permit. See Affidavit of Douglas W Crandall, at Ex. D 
(Jan. 12, 2009). As such, while the failure to conduct site engineering in some 
circumstances may have been a violation of a common law standard of care (which 
claim in this case has been dismissed by prior order on summary judgment), the fact 
that site engineering was not performed cannot be a per se negligent violation of a 
statute or ordinance. Site engineering is a matter of discretion and judgment, not a 
clear statutory requirement. 
As a final point, Defendant Prouty must, yet again, bring to this Court's attention Plaintiff's 
continued ignorance of the Orders of this Court. At pages 6-7 of the Opposition Afemorandum, 
Plaintiff cites to the Court, in support of its argument, paragraphs 2 through 7 of the Hedge affidavit 
submitted during the last round of summary judgment motions. On motions to strike, the Court 
previously struck paragraphs 5, 6(a), 6(b) and 7 of the Hedge Affidavit. lvfemoraudwn Decision Re: 
1vfotions to Strike, at 12 (Dec, 28, 2009). Despite this, Plaintiff invites the Court to consider those 
paragraphs. Given the Court's prior ruling, the Court ought not rely on the stricken paragraphs in 
determining the instant motion, and the Court ought to caution Plaintiffs counsel to take heed of its 
orders and not ignore them again. This is the third instance of this conduct occurring (Plaintiff filed 
a Second Amended Complaint that included claims previously dismissed; Plaintiff proposed a Third 
Amended Complaint that included claims previously dismissed; Plaintiff asked the Court to rely on 
portions of the Hedge affidavit that had previously been stricken). 
11. CONCLUSION. 
For the above and foregoing reasons, Defendant Prouty's lvfotion for Reconsideration Re: 
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lvf emorandum Decision on Defendant Prouty 's Motion for Summa,y Judgment ought to be 
GRANTED. 
DATED this 3rd day of March, 2010. 
RINGERT LAW CHARTERED 
by: ____________ _ 
James G. Reid 
David P. Claiborne 
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-f20 W. Main St., Ste. 206 
Boise, Idaho 83 702 
Telephone: (208) 343-1211 
Facsimile: (208) 336-2088 
E-:Vlail: dwc(fi'crandall-law.net 
.-luornev (or Plain1ijf 
JEFFREY T. SHEEHAN 
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ATTORNEY AT LA\V 
5186 Anow Junction 
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Telephone: (208) 345-2972 
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~Facsimile 
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Federal Express 
Hand Delivery 
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DEPUTY 
Attorney for Defendant City of Garden City, Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
________ ) 
Case No. CV Pl 0806177 
ORDER TO DISMISS DEFENDANT CITY OF 
GARDEN CITY, IDAHO, WITH PREJUDICE 
The Stipulation to Dismiss Defendant City of Garden City, Idaho, with 
Prejudice, having been presented to the Court, and good cause appearing therefor; 
IT IS ORDERED AND THIS DOES HEREBY ORDER that Defendant City 
of Garden City, Idaho is dismissed with prejudice, with the parties to bear their own 
attorney's fees and costs. 
DATED this ) day of $Uc' , 2 1 . 
0 ORABLE MICHAEL R. McLAUGHLIN 
DISTRICT JUDGE 
ORDER TO DISMISS DEFENDANT CITY OF GARDEN CITY, IDAHO, 
WITH PREJUDICE 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OFT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
WESLEY C. PROUTY, 
Defendants. 
Case No. CVPI0806177 
MEMORANDUM DECISION RE: 
DEFENDANT PROUTY'S MOTION FOR 
RECONSIDERATION 
APPEARANCES 
For Plaintiff: Do1..1glas W. Crandall and Jeffrey T. Sheehan of Crandall 
Law Office and Sheehan Law Office 
For Defendants: James G. Reid and David P. Claiborne of Ringert Clark 
Chartered for Wesley C. Prouty 
PROCEEDINGS 
This matter came before the Court on Defendant Prouty's Motion for 
Reconsideration of the Court's earlier denial of summary judgment on the issue of 
negligence per se. In addition, the Plaintiff sought to amend the pleadings to assert a 
claim for punitive damages. 1 After hearing argument, the Court took the matter under 
advisement. 
1 In light of the Courts ruling on summary juq'gment in favor of the Defendant this issue need not be 
26 addressed. 
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BACKGROUND 
2 This is a personal injury case arising out of a forklift accident on November 29, 
3 2006. On that date, an employee of Custom Rock Tops, Inc., a granite business, 
4 backed a forklift over a water meter cover located in a parking area on the Defendant's 
5 property. This caused the cover to break and shatter under the weight of the forklift. 
6 The forklift tipped over and fell onto the Plaintiff John Stem, pinning his leg. As a result, 
7 
the Plaintiffs leg had to be amputated. 
8 
9 
10 
11 
The Plaintiff alleges the water meter cover that shattered was a "light duty" cover 
and that the appropriate water meter cover for the area where the injury occurred 
should have been a "heavy duty" water meter cover. Asserting negligence under a 
12 theory of premises liability, the Plaintiff sued the Defendant Wesley Prouty, the owner 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
of the property Custom Rock Tops leased for its operations, (the "Premises"). On 
February 18, 2009, the Court dismissed this claim on summary judgment. But, the 
Court granted the Plaintiff's request to amend the Complaint to add claims against the 
Defendant Prouty under a negligence per se theory 
On February 26, 2009, the Plaintiff filed a Second Amended Complaint, alleging 
the Defendant's installation of a third door to his building in 1994 was done without a 
building permit, in violation of provisions of the Garden City Code and l.C. § 39-4111. 
The Plaintiff asserts that this new garage door was a change of use on the property that 
would have required a licensed engineer to inspect not only the building but also the 
surface area adjacent to the building, including the water meter cover. The Plaintiff 
asserts that this engineering inspection in turn would have revealed that the water 
meter cover was not sufficient to handle the weight load of the fork lifts that would be 
001375 
MEMORANDUM DECISION • CASE NO. CVPI0806177. PAGE 2 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
operating in the surface area adjacent to the new door. This site engineering process 
would have necessitated the installation of a heavier meter cover and the Defendant's 
failure to purchase a building permit was the proximate cause of this accident. The 
Plaintiff asserts because no permit was obtained and no site engineering was done, the 
defective water meter cover remained until the day of accide<1t. 
The Plaintiff also sued Garden City because the City owned the water meter lid 
that broke under the weight of the forklift. The Plaintiff asserted Garden City was 
negligent in not maintaining the lid, which had an inadequate weight capacity for an 
area with forklift use. 
Both Defendants brought Motions for Summary Judgment, each of which the 
Court denied. The Plaintiff also filed a Cross-Motion for Partial Summary Judgment, 
which the Court denied. Since these last motions, the Plaintiff has stipulated to dismiss 
Garden City from the lawsuit. Here, the Defendant asks the Court to reconsider the 
earlier decision denying his Motion for Summary Judgment. 
LEGAL STANDARD 
A motion for reconsideration of an order granting summary judgment can be 
made prior to entry of final judgment. I.R.C.P. 11 (a)(2)(B); Puckett v. Verska, 144 
Idaho 161, 166, 158 P.3d 937, 942 (2007). A party may submit new evidence with the 
motion for reconsideration but is not required to do so. Johnson v. Lambros, 143 Idaho 
468, 473, 147 P.3d 100, 105 (Ct. App. 2006). A decision to grant or deny a motion for 
reconsideration is within the sound discretion of the trial court. Van v. Portneuf Med. 
Ctr., 147 Idaho 552, _, 212 P.3d 982, 990 (2009). 
Summary judgment will be granted only "if the pleadings, depositions, and 
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admissions on file, together with the affidavits, if any, show that there is no genuine 
2 issue as to any material fact and that the moving party is entitled to a judgment as a 
3 matter of law." I.R.C.P. 56(c). When considering a summary judgment motion, the trial 
4 court must construe the record liberally in favor of the non-moving party and draw all 
s reasonable factual inferences in favor of such party. Bear Lake West Homeowner's 
6 Assoc. v. Bear Lake County, 118 Idaho 343, 346, 796 P.2d 1016, 1019 (1990). The 
7 
motion will be denied if conflicting inferences may be drawn from the evidence or if 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
reasonable people might reach different conclusions. Parker v. Kokot, 117 Idaho 963, 
793 P.2d 195 (1990). 
The initial burden of establishing the absence of a genuine issue of material fact 
rests with the moving party. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531, 
887 P.2d 1034, 1038 (1994 ). If the moving party meets that burden, the party who 
resists summary judgment has the responsibility to place in the record before the court 
the existence of controverted material facts that require resolution at trial. Sparks v. St. 
Luke's Reg'l Med. Ctr., Ltd., 115 Idaho 505, 508, 768 P.2d 768, 771 (1988). The 
resisting party may not rely on his pleadings nor merely assert the existence of facts 
which might support his legal theory. Id. He must establish the existence of those facts 
by deposition, affidavit, or otherwise. Id.; I.R.C.P 56(e). A mere scintilla of evidence or 
a slight doubt as to the facts is not sufficient to withstand summary judgment. 
Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730 P .2d 1005, 1007 (1986). In other 
words, there must be evidence on which a jury might rely. Petricevich v. Salmon River 
Canal Co., 92 Idaho 865, 871, 452 P.2d 362, 368 (1969). Moreover, the existence of 
disputed facts will not defeat summary judgment when the plaintiff fails to make a 
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showing sufficient to establish the existence of an element essential to his case, and on 
2 which he will bear the burden of proof at trial. Pounds v. Denison, 120 Idaho 425, 426, 
3 816 P.2d 982, 983 (1991 ). 
4 
5 
6 
7 
8 
9 
10 
11 
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DISCUSSION 
The Defendant asks the Court to reconsider the decision denying his Motion for 
Summary Judgment on the issue of negligence per se, asserting the Court erroneously 
found a material issue of fact as to whether site engineering would have been required 
in conjunction with the permitting process. The Defendant does not offer new evidence, 
but seeks to clarify their position with regard to the evidence in the record and suggests 
to the Court a different conclusion. 
As a review, the Court found there were genuine issues of material fact 
underlying whether the Defendant obtained a building permit and whether site 
engineering would have been required in conjunction with that permitting process. The 
Defendant contends this second finding is erroneous because whether site engineering 
would have been required is a legal question for the Court, not a factual question for the 
jury. This requirement is properly understood as part of the first element of negligence 
per se-whether the Defendant violated a clear statutory standard of conduct. 
Under the Defendant's theory of the case, the relevant question is whether 
Garden City would have required Prouty to conduct site engineering as part of the 
permitting process for this overhead door. The Defendant asserts that this "fact" has 
been established conclusively (in the Defendant's mind) by Garden City's statement in 
discovery that: 
A building permit would have been required to install an overhead door in 
1994. Defendant City of Garden City, Idaho's role in issuing the building 
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permit is not to determine whether site engineering was required under 
the applicable Uniform Building Code. The extent to which site 
engineering is required to safely design for the installation of an overhead 
door is a matter of engineering judgment. Defendant City of Garden City, 
Idaho did not specifically require site engineering to issue a building 
permit. 
According to the Defendant, in light of this pronouncement, and the fact that site 
engineering is not enumerated as a requirement in the relevant statutes and 
ordinances, this case fails on the first element of negligence per se. 
The Plaintiff responds by characterizing the case differently. The Plaintiff argues 
that whether site engineering would have been required is a factual question 
underpinning the proximate cause element of his case. Further, there is evidence in 
the record that Garden City would have in fact required site engineering if the 
Defendant had applied for a permit, because there was a change of use. 
Section 106.3 of the Uniform Building Code, adopted in Garden City by 
ordinance, required applications to be accompanied by submittal documents. The 
building official is given the discretionary authority to require the submittal documents 
be approved or prepared by an architect or engineer. 
Mark Hedge, who is, according to the Plaintiff, an "expert on how engineering 
judgment should have and would have been exercised," opines that Garden City at the 
time in question, would have required the Defendant to complete site engineering. 
Robert E. Ruhl, Garden City's Director of Public Works, opines that if there was 
a change of use, thus a conversion from a parking lot to a forklift loading zone, Garden 
City would have required site engineering. 
After considering the arguments submitted in support and in opposition to the 
Motion for Reconsideration, and after reviewing the entirety of the record, the Court will 
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reconsider the earlier decision and grant summary judgment in favor of the Defendant. 
2 The Court finds that the requirement of site engineering is part of the first element of 
3 negligence per se. Because that element has not been met, there are no genuine 
4 issues of material fact, and the Plaintiff's claim fails as a matter of law. 
s Negligence per se "results from the violation of a specific requirement of law or 
6 ordinance." Ahles v. Tabor, 136 Idaho 393, 395, 34 P.3d 1076, 1078 (2001 ). In order 
7 for negligence per se to be established, the following elements must be met: "the 
8 
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statute must (1) clearly define the required standard of conduct; (2) the statute or 
regulation must have been intended to prevent the type of harm the defendant's act or 
omission caused; (3) the plaintiff must be a member of the class of persons the statute 
or regulation was designed to protect; and (4) the violation must have been the 
proximate cause of the injury." Id. (citing Sanchez v. Galey, 112 Idaho 609, 617, 733 
14 P.2d 1234, 1242 (1986)). Whether negligence per se is established is a question of 
15 law for the court, and if found, "the elements of duty and breach are 'taken away from 
16 thejury."' Id. 
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The first element of negligence per se is that the standard of conduct in the 
statute must be clearly defined. Id. In Ahles, the statutes did not support a finding of 
negligence per se because "the standard of conduct derived from interpreting the 
statutes is less than clear and not easily ascertained or applied." Id. at 396, 34 P.3d at 
1079; see also Munns v. Swift Transp. Co., Inc., 138 Idaho 108, 111, 58 P.3d 92, 95 
(2002) (noting the "inherent ambiguity in the statute precludes" negligence per se). 
The requirement of site engineering is a requirement of the law in some building 
permit cases but not all such cases. As such, in the context of negligence per se, a 
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legal requirement to conduct site engineering is properly understood as part of the first 
element of negligence per se: whether the statute at issue clearly defines the standard 
of conduct. The law is reasonably clear that a building permit must be obtained for the 
type of overhead door installed by the Defendant. But, the relevant statute, ordinances, 
and provisions of the Uniform Building Code contain nothing that would alert the owner 
that in addition to obtaining a permit, the building owner would also be required to hire 
an engineer to conduct site engineering. 
A review of the relevant statute, ordinances, and provisions of the Uniform 
Building Code demonstrates that the requirement of site engineering is not clearly 
defined. 
Garden City Code § 6-2-9 (1988) states: 
All service pipes and fixtures on private property are the responsibility of 
the property owner and shall be kept in good repair and protected from 
freezing at the property owner's expense. The property owner shall be 
responsible for all damage resulting from leaks or breaks in the service 
pipes and fixtures. Water will not be furnished to a water service where 
there is a leak in the service piping or a fixture and when a leak is 
discovered the water service may be discontinued immediately. If water 
service has been discontinued because of a leak, it shall not be turned on 
until all leaks have bee repaired. 
Garden City Code§ 6-2-17 (1988) states: 
Construction methods and materials used in the installation of water main 
lines, water service lines, fire service lines and water system 
appurtenances shall conform to all material and construction 
specifications as may be provided by the public works director. 
Construction materials and workmanship not in accordance with the 
material and construction specifications shall be removed and replaced to 
conform with requirements at the expense of the installer. 
I.C. 39-4111 states: 
1) It shall be unlawful for any person to do, or cause or permit to be done, 
whether acting as principal, agent or employee, any construction, 
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improvement, extension or alteration of any building, residence or 
structure, coming under the purview of the division, in the state of Idaho 
without first procuring a permit from the division authorizing such work to 
be done. 
(2) It shall be unlawful for any person to do, or cause or permit to be 
done, whether acting as principal, agent or employee, any construction, 
improvement, extension or alteration of any building, residence or 
structure in a local government jurisdiction enforcing building codes, 
without first procuring a permit in accordance with the applicable 
ordinance or ordinances of the local government. 
The 1994 Uniform Building Code (adopted by Garden City at the relevant 
time) states, in pertinent part: 
106.1 Permits Required. Except as specified in Section 106.2 of 
this section, no building or structure regulated by this code shall be 
erected, constructed, enlarged. altered, repaired, moved. improved, 
removed, converted, or demolished unless a separate permit for 
each building or structure has first been obtained from the building 
official 
106.3 Application for Permit 
106.3.1 Application. To obtain a permit, the applicant shall first 
file an application therefore in writing on a form furnished by the 
code enforcement agency for that purpose. Every such application 
shall: 
1. Identify and describe the work to be covered by the permit for 
which application is made. 
2. Describe the land on which the proposed work is to be done 
by legal description, street address or similar description that will 
readily identify and definitely locate the proposed building or work. 
3. Indicate the use or occupancy for which the proposed work is 
intended. 
4. Be accompanied by plans, diagrams, computations and 
specifications and other data as required in Section 106 .3.2. 
5. State the valuation any new building or structure or any addition, 
remodeling or alteration to an existing b1.Jilding. 
6. Be signed by the applicant, or the applicant's authorized agent. 
106.3.2 Submittal Documents. Plans, specifications, engineering 
calculations, diagrams, soil investigation reports, special inspection 
and structural observation programs and other data shall constitute 
the submittal documents and shall be submitted in one or more 
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sets with each application for a permit. When such plans are not 
prepared by an architect or engineer, the building official may 
require the applicant submitting sucl1 plans or other data to 
demonstrate that state law does not require that the plans be 
prepared by a licensed architect or engineer. The building official 
may require plans, computations and specifications to be prepared 
and designed by an engineer or architect licensed by the state to 
practice as such even if not required state law. 
EXCEPTION: The building official may waive the 
submission of plans, calculations, construction 
inspection requirements and other data if it is found 
that the nature of the work applied for is such that 
reviewing of plans is not necessary to obtain 
compliance with this code. 
Although a failure to obtain a building permit would likely violate a "clearly 
10 defined statutory requirement," and could support a finding of negligence per se, that is 
11 
12 
13 
14 
15 
16 
not the omission complained about in this case. The omission at the crux of this case 
concerns the legal requirement to obtain site engineering. Site engineering is a 
discretionary decision on the part of a building official that may trigger this requirement. 
Because the legal requirement to obtain site engineering is not clearly stated in the 
relevant statutes and ordinances submitted by the Plaintiff, liability under negligence per 
se does not properly attach. 
17 
18 
19 
The Court reaches this conclusion by granting all reasonable inferences in the 
Plaintiff's favor. The central evidence the Plaintiff relies on is the opinion of his expert, 
20 Mark Hedge, and Robert Ruhl, Garden City's Director of Public Works. Mark Hedge 
21 opines the overhead door installation constituted a change of use and that Garden City 
22 would have required site engineering. Robert Ruhl opines that had there been a 
23 
change of use, from a parking lot to a forklift loading zone, Garden City would have 
24 
25 
26 
required site engineering. Neither of these opinions, both of which rest on the 
assumption that there was a change of use, changes the fact that the requirement of 
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site engineering is not a clearly defined statutory requirement or standard. In fact, 
2 these opinions, coupled with Garden City's response to a Request for Admission (cited 
3 above), Garden City would not have required site engineering for all building permits, 
4 show how undefined and unclear this legal requirement is. Although the Plaintiff 
s couches the requirement of site engineering in terms of proximate cause, the Plaintiff is 
6 ultimately seeking to hold the Defendant accountable for not obtaining site engineering. 
7 
8 
9 
10 
11 
It is that omission that allegedly caused the accident some twelve years after the 
overhead door was installed. But, in order to replace the common law reasonableness 
standard with a statutorily defined standard of conduct under negligence per se, the 
requirement of site engineering must be clearly defined in the statute or ordinance. See 
Ahles, 136 Idaho at 395, 34 P.3d at 1078. 
12 
13 Therefore, the Court finds that there are no genuine issues of material fact with 
14 regards to the first element of negligence per se. The Plaintiff's claim fails as a matter 
1s of law. 
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CONCLUSION 
The Court, upon reconsideration of its decision denying the Defendant's Motion 
for Summary Judgment, GRANTS summary judgment in favor of the Defendant Prouty. 
DATED this~ day of March, 2010. 
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Attorneys for Defendant Wesley C. Prouty 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
VS. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
* 
* 
* 
) Case No. CV Pl 0806177 
) 
) 
) 
) JUDGMENT AS TO WESLEY 
) C. PROUTY 
) 
) 
) 
) 
* 
* 
* 
Upon consideration of the Court's Memorandum Decision Re: Defendant 
Prouty's Motion_for Reconsideration, entered March 19, 2010, and good cause 
othervvise appearing for the relief set forth herein, 
NOW, THEREFORE, it is hereby ordered that judgment be and is hereby 
entered in favor of the Defendant, Wesley C. Prouty, and that all claims of the Plaintiff, 
JUDGMENT AS TO DEFENDANT WESLEY C. PROUTY - 1 
001386 
John Stem, against said Defendant are hereby dismissed with prejudice. 
IT IS SO ORDERED this 1( day of~ 
Honorable Michael McLaughlin 
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01!:PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM. 
Plaintiff-Appellant 
vs. 
CITY OF GARDEN CITY, IDAHO, 
Defendant, 
and WESLEY C. PROUTY. 
Defendant-Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV PI 0806177 
NOTICE OF APPEAL 
TO: THE ABO\'E NAMED RESPONDE"t\T. WESLE'Y C. PROUTY, AND HIS 
,~TTORNEYS . .I\IV[LS C. Iff ID A1\D DA VJD P. CL.AIBOR1\E, OF RI \GERT LA \V 
CHARTERED. 455 S. THIRD. P. 0. BOX 2773, BOISE, IDAHO 83701-2773, AND 
THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTJCT IS IlEREBY Ci!Vl·:t\' TIL.:\l 
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1. The above named appellant, John Stem, appeals against the above named 
respondent to the Idaho Supreme Court from the final judgment entered in the above 
entitled action on 29th day of March, 2010 (signed on March 26, 2010), Honorable 
Michael McLaughlin presiding. 
2. That the appellant has a right to appeal to the Idaho Supreme Court, and the 
judgment described in paragraph 1, above, is appealable under and pursuant to Rule 
1 l(a)(l), J.A.R. 
3. A preliminary statement of the issues on appeal is: 
1. Did the district court err in granting Defendant Prouty's motion for 
summary judgment against Plaintiff Stem's ordinary negligence claim by 
ruling as a matter of law that it was not reasonably foreseeable that 
Plaintiff would be injured as a result of Defendant's failure to replace the 
water meter cover that was inadequate to support the weight of forklifts 
operated in the area? 
2. Did the district court err in granting Defendant Prouty's subsequent 
motion for summary judgment against Plaintiff Stem's negligence per se 
claim, and denying Plaintiffs cross-motion for partial summary judgment 
as to that claim, by ruling Defendant could not be liable for negligence per 
se in violating Idaho Code §§ 39-4111 and 39-4126 by failing to apply for 
a building permit, when there was evidence that failure to apply for a 
building permit resulted in the need to replace the inadequate water meter 
cover that broke under the weight of a forklift not being discovered, 
thereby causing Plaintiffs injury? 
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3. Did the district court err in striking affidavits and portions of affidavits 
submitted by Plaintiffs expert witnesses regarding the summary judgment 
motions on the negligence per se claim? 
4. No order has been entered sealing all or any portion of the record. 
5. (a) A reporter's transcript is requested. 
(b) The appellant requests the preparation of the following portions of the 
reporter's transcript in [] hard copy [x] electronic format [] both: 
1. The complete transcript of the January 27. 2009, hearing held on 
Defendant Wesley C. Prouty's Motion For Partial Summary Judgment and 
Plaintiffs Motion to Allow Second Amended Complaint; 
2. The complete transcript of the December 15, 2009, hearing on 
Defendant Garden City's Motion to Strike and Defendant Prouty's Motion 
to Strike (that hearing was also scheduled to be on motions for summary 
judgment, but those motions were postponed to December 28, 2009); 
3. The complete transcript of the December 28, 2009, hearing on 
Defendant Garden City's Motion For Summary Judgment, Defendant 
Prouty's Motion For Summary Judgment and Plaintiffs Cross-Motion For 
Pmtial Summary Judgment; and 
4. The complete transcript of the March 5, 2010, hearing on Defendant 
Prouty's Motion For Reconsideration and Plaintiffs Motion to Add Prayer 
Seeking Punitive Damages. 
6. The appellant requests the following documents to be included in the clerk's 
record in addition to those automatically included under Rule 28, I.A.R. (this additional 
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designation is intended to encompass all documents filed regarding the motions that were 
the subject of each of the above four hearings, including motions, memoranda, affidavits, 
deposition excerpts and other exhibits attached to affidavits, and the district court's 
resulting memorandum decisions; references to filing dates should be taken to mean '·on 
or about"): 
Defendant Wesley C. Prouty's Motion for Partial Summary Judgment, filed 
December 4, 2008; 
Affidavit of Counsel in Support of Defendant Wesley C. Prouty's Motion For 
Partial Summary Judgment, including all exhibits, filed December 4, 2008; 
Memorandum in Support of Defendant Wesley C. Prouty's Motion For Pai1ial 
Summary Judgment, filed December 4, 2008: 
Motion to Allow· Second Amended Complaint, filed January 12, 2009; 
Atlidavit of Douglas W. Crandall, including all exhibits, filed January 12, 2009; 
Affidavit of Budd Landon, filed January 12. 2009; 
Plaintiffs Memorandum in Opposition to Defendant Prouty's Motion for 
Summary Judgment. filed January 12, 2009; 
Memorandum in Opposition to Motion to Allow Second Amended Complaint, 
filed January 20, 2009; 
Reply Memorandum in Support of Defendant Wesley C. Prouty's Motion For 
Summary Judgment, filed January 20, 2009; 
Memorandum Decision on Plaintiffs Motion to Allow Second Amended 
Complaint and Defendant Wesley Prouty' s Motion For Partial Summary 
Judgment, filed February 18, 2009; 
Order Granting Motion to Strike, filed June l, 2009; 
Defendant Prouty's Second Motion For Summary Judgment, filed October 9, 
2009; 
Atlidavit of Counsel Re: Defendant Prouty's Second Motion For Summary 
Judgment, including all exhibits, filed October 9, 2009; 
NOTICE OF APPEAL Page 4 
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Memorandum in Support of Defendant Prouty's Second Motion For Summary 
Judgment. filed October 9, 2009; 
Statement of Facts Re: Defendant Prouty's Second Motion For Summary 
Judgment, filed October 9, 2009; 
Defendant City of Garden City's Motion For Summary Judgment, filed October 
16, 2009: 
Defendant City of Garden City's Statement of Material Facts Not in Dispute in 
Support of Defendant City of Garden City's Motion For Summary Judgment, 
filed October 16, 2009; 
Memorandum in Support of Defendant City of Garden City's Motion For 
Summary Judgment, filed October 16, 2009; 
Affidavit of Ron Overton in Support of Defendant City of Garden City's Motion 
For Summary Judgment, filed October 16, 2009; 
Affidavit of James J. Davis in Support of Defendant City of Garden City's Motion 
For Summary Judgment. filed October 16, 2009; 
Plaintiffs Cross-Motion For Partial Summary Judgment Against Defendant 
Prouty, filed December 1. 2009: 
Affidavit of David SLem, filed December 1, 2009; 
Affidavit of John Stem, filed December 1, 2009; 
Affidavit of Jeffrey Block, including all exhibits, filed December 1, 2009; 
Affidavit of Douglas W. Crandall Re Second Set of Summary Judgment Motions, 
filed December 1, 2009; 
Memorandum of Law in Support of Plaintiff's Cross-Motion For Partial Summary 
Judgment Against Defendant Prouty, filed December l, 2009; 
Plaintiffs Memorandum of Law in Opposition to Defendant Prouty's Second 
Motion For Summary Judgment and Defendant City of Garden City's Motion For 
Summary Judgment. filed December 1, 2009; 
Affidavit of Mark Hedge. filed December 2, 2009; 
Reply Memorandum in Support of Defendant City of Garden City,s Motion For 
Summary Judgment, filed December 4, 2009; 
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Supplemental Affidavit of James J. Davis in Support of Defendant City of Garden 
City's Motion For Summary Judgment, filed December 4, 2009; 
Defendant City of Garden City's Motion to Strike, filed December 4, 2009; 
Memorandum in Support of Defendant City of Garden City's Motion to Strike, 
filed December 4, 2009; 
Notice of Joinder Re: Garden City's Motion to Strike, filed December 7, 2009; 
Notice of Non-Opposition Re: Garden City's Motion For Summary Judgment, 
filed December 7, 2009; 
Reply Memorandum in Support of Defendant Prouty's Second Motion For 
Summary Judgment, filed December 8, 2009; 
Affidavit of Counsel Re: Plaintiffs Cross-Motion For Partial Summary 
Judgment, including all exhibits, filed December 8, 2009; 
Memorandum in Opposition to Plaintiffs Cross- Motion For Partial Summary 
Judgment Against Defendant Prouty, filed December 8, 2009; 
Defendant Wesley Prouty's Motion to Strike Affidavit of Jeffrey Block, filed 
December 8, 2009; 
Defendant Wesley C. Prouty's Motion to Strike Re: Affidavit of Mark Hedge, 
filed December 8, 2009; 
Plaintiffs Response to Defendant City of Garden City's Motion to Strike, filed 
December l 4, 2009: 
Plaintiff's Response to Defendant Wesley Prouty' s Motion to Strike Affidavit of 
Mark Hedge, filed December 14, 2009; 
Plaintiffs Motion For Relief From Scheduling Order With Respect to Jeffrey 
Block, filed December 14, 2009; 
Plaintiffs Response to Defendant Wesley Prouty's Motion to Strike Affidavit of 
Jeffrey Block, filed December 14, 2009; 
Reply Memorandum in Support of Plaintiffs Cross- Motion For Partial Summary 
Judgment Against Defendant Prouty, filed December 14, 2009; 
Memorandum Decision Re: Defendant City of Garden City's Motion to Strike: 
And Defendant Prouty's Motion to Strike, filed December 28, 2009; 
001394 
NOTICE OF APPEAL - Page 6 
Memorandum Decision On (1) Defendant City of Garden City's Motion For 
Summary Judgment (2) Defendant Prouty's Motion For Summary Judgment (3) 
Plaintiff's Cross-Motion For Partial Summary Judgment, filed January 25, 2010; 
PlaintiJTs Motion to Include Prayer For Relief Seeking Punitive Damages 
Against Defendant Prouty. filed February 9, 201 O; 
Memorandum of Lav,; in Support of Plaintiffs Motion to Include Prayer For 
Relief Seeking Punitive Damages Against Defendant Prouty, filed February 9, 
2010; 
Affidavit of Mark Hedge Re: Motion to Seek Punitive Damages, filed February 
9, 2010; 
Affidavit of Douglas W. Crandall re Motion to Seek Punitive Damages, including 
all exhibits. filed February 9, 2010; 
tv'lotion For Reconsideration Re: Memorandum Decision On Defendant Prouty's 
Motion For Summary Judgment, filed February 12, 2010; 
Supplement to Plaintiffs Motion to Include Prayer For Relief Seeking Punitive 
Damages Against Defendant Prouty, filed February 12, 2010; 
Memorandum in Opposition to - ( 1) Plaintiffs Motion to Include Prayer For 
Relief Seeking Punitive Damages; and (2) Plaintiffs Motion For Relief From 
Scheduling Order, filed February 16, 2010; 
Memorandum in Support of Motion For Reconsideration, filed February 18, 2010; 
Plaintiffs Reply Re Motion to Include Prayer Seeking Punitive Damages and Re 
Motion Seeking Relief From Scheduling Order, filed February 22, 2010; 
Affidavit of Douglas W. Crandall (Identifying Commercial Lease Agreement), 
tiled February 22, 2010; 
Plain ti ff s Memorandum in Opposition to Defendant Prouty's Motion For 
Reconsideration, filed February 26,201 O; 
Reply Memorandum in Support of Motion For Reconsideration, filed March 3, 
2010; 
Order Dismissing City of Garden City With Prejudice, filed March 8, 2010; and 
Memorandum Decision Re: Defendant Prouty's Motion For Reconsideration, 
filed March 19, 2010. 
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7. The appellant requests the following documents, charts, or pictures offered or 
admitted as exhibits to be copied and sent to the Supreme Court: none, other than as 
listed to be included in the clerk's record in paragraph 6, above. 
8. I certify: 
(a) That a copy of this notice of appeal has been served on each reporter of whom 
a transcript has been requested as named below at the address set out below: 
Penny Tardi1l 
c/o Chambers of Hon. Darla S. Williamson 
Fourth District Court 
200 W. Front Street 
Boise, ID 83702-7300 
(reporter for hearings on January 27, 2009 and December 28, 2009) 
Sue Wolf 
c/o Chambers of Hon. Thomas F. Neville 
Fourth District Court 
200 W. Front Street 
Boise, ID 83702-7300 
(reporter for hearing on December 15, 2009) 
Diane Cromwell 
c/o Chambers of Hon. Ronald J. Wilper 
Fourth District Court 
200 W. Front Street 
Boise, ID 83 702-7300 
(reporter for hearing on March 5, 20 I 0) 
(b )(l) [ x] That the clerk of the district court has been paid the estimated fee for 
preparation of the reporter's transcript in the amount of$ 200.00 
( c )( l ) [ x] That the estimated fee for preparation of the clerk's record has been 
paid in the amount of $100.00. 
( d)( l) Ix I That the appellate filing fee has been paid in the amount of $101.00. 
( e) That service has been made upon all parties required to be served pursuant to 
Rule 20, I.A.R. 
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,r a f~ 
DA TED THIS /_ ~ day of April, 2010. 
---
NOTICE OF APPEAL - Page 9 
CRANDr LAW OFFICE 
. ~ !£) 
By: ~l, {_---
DOUGI{j W. CRANDALL 
WR&t. 
EMILR. BE¢ 
Associated Counsel 
Attorneys For Plaintiff-Appellant 
001397 
CERTIFICATE OF SERVICE 
/}()ti\ 
I hereby certify that on the lo day of April, 20 I 0, I caused to be served by 
United States MaiL with postage prepaid, a true and correct copy of the foregoing Notice 
of Appeal. addressed to each the following: 
James Davis, Esquire 
406 W. Franklin 
P.O. Box 1517 
Boise, Idaho 83701 
Attorney for Defendant, 
City of Garden City, Idaho 
James G. Reid, Esquire 
David P. Claiborne, Esquire 
455 Third Street 
PO Box 2773 
Boise, Idaho 83701-2773 
Attorneysfhr Defendant-Respondent. 
Wesley C. Prouty 
Penny Tardiff (Cou11 Reporter) 
c/o Chambers of Hon. Darla S. Williamson 
Fourth District Court 
200 W. Front Street 
Boise, ID 83702-7300 
Sue Wolf (Court Repo11er) 
c/o Chambers of Hon. Thomas F. Neville 
Fourth District Court 
200 W. Front Street 
Boise, ID 83702-7300 
Diane Cromwell (Court Reporter) 
c/o Chambers or Hon. Ronald J. Wilper 
Fourth District Court 
200 W. Front Street 
Boise, ID 83702-7300 
NOTICE OF APPEAL -- Page 10 
00!398 
\.--
JAMES G. REID, ISB #1372 
DAVID P. CLAIBORNE, ISB #6579 
RINGERT LAW CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
ML 
~--,;Fi;-;;;~;-M ""'::3"'"':-; 9-0-[ 
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'-· ' . · · ' ' '~EPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
* 
* 
* 
) Case No. CV Pl 0806177 
) 
) 
) 
) DESIGNATION OF ADDITIONAL 
) TRANSCRIPTS TO BE INCLUDED 
) ON APPEAL 
) 
) 
) 
* 
* 
* 
COMES NOW, the Defendant, Wesley C. Prouty, by and through his attorneys of 
record, and pursuant to Rule 25 of the Idaho Appellate Rules, hereby requests the 
preparation of the following portions of the reporter's transcript in electronic format: 
1. The complete transcript of the October 10, 2008 hearing held on Plaintiffs 
Motion to Amend; and 
DESIGNATION OF ADDITIONAL TRANSCRIPTS TO BE INCLUDED ON APPEAL - 1 
001399 
2. The complete transcript of the May 19, 2009 hearing on Defendant 
Prouty's Motion to Strike. 
The undersigned hereby certifies that a copy of this designation has been served 
on each reporter of whom a transcript is being requested as named below at the 
address set out below: 
Susan Gambee 
200 W. Front Street 
Boise, ID 83702 
Tammy Hohenleitner 
2311 Madison Avenue 
Boise, ID 83702 
The undersigned further certifies that the court reporters have been paid the 
estimated cost of the transcripts in the amount of $201.50. 
Dated this 30~ay of April, 2010. 
Rll\lGERT LAW CHARTERED 
BY: 
/~ ·"J ,,/" ' -
~-I:' ~ 
David P. Claiborne 
DESIGNATION OF ADDITIONAL TRANSCRIPTS TO BE INCLUDED ON APPEAL - 2 
001400 
CERTIFICATE OF SERVICE 
I hereby certify that on this j'O"t! day of April, 2010, a true and correct 
copy of the foregoing was served upon all parties listed below by: 
~ U.S. Mail, postage prepaid 
( ) hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
702 W. Idaho Street, Suite 1100 
Boise, ID 83702 
Emil R. Berg 
5186 E. Arrow Junction 
Boise, ID 83716 
Honorable Michael R. McLaughlin 
District Judge 
200 W. Front Street 
Boise, ID 83702-7300 
Susan Gambee 
200 W. Front Street 
Boise, ID 83702 
Tammy Hohenleitner 
2311 Madison Avenue 
Boise, ID 83702 
( ) 
() 
express Mail 
facsimile 
DESIGNATION OF ADDITIONAL TRANSCRIPTS TO BE INCLUDED ON APPEAL - 3 
001401 
JAMES G. REID, ISB #1372 
DAVID P. CLAIBORNE, ISB #6579 
RINGERT LAW CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
DAVID NAVARRO, Clerk 
J. KATHY J. BIEHL 
BY oEP\Jn' 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
* 
* 
* 
) Case No. CV Pl 0806177 
) 
) 
) 
) REQUEST FOR ADDITIONAL 
) DOCUMENTS TO BE INCLUDED 
) IN THE CLERK'S RECORD 
) 
) 
) 
* 
* 
* 
COMES NOW, the Defendant Wesley C. Prouty, by and through his counsel of 
record, Ringert Law Chartered, and, pursuant to Rule 28(c) of the Idaho Appellate 
Rules, hereby respectfully requests that the Clerk of the Court include in the Clerk's 
Record on Appeal the following documents that have been filed with the Court relative 
to the above-titled matter: 
REQUEST FOR ADDITIONAL DOCUMENTS TO BE INCLUDED IN THE CLERK'S 
RECORD - 1 
001402 
2008; 
Plaintiff's Complaint, filed April 2, 2008; 
Defendant Wesley C. Prouty's Answer, filed May 5, 2008; 
Defendant Prouty's Amended Answer and Demand for Jury Trial, filed May 6, 
Defendant Garden City's Answer, filed May 20, 2008; 
Scheduling Order, entered October 14, 2008; 
Memorandum Decision on Plaintiff's Motion to Amend Complaint, entered 
October 27, 2008; 
Plaintiff's 26(b )(4) statement, filed January 26, 2009; 
Second Amended Complaint and Demand for Jury Trial, filed February 26, 2009; 
Objection to Plaintiff's Statement, filed March 2, 2009; 
Joinder in Objection to Plaintiff's Statement, filed March 5, 2009; 
Motion to Strike, filed March 9, 2009; 
Memorandum in Support of Motion to Strike, filed March 9, 2009; 
City of Garden City's Answer to Second Amended Complaint, filed March 10, 
2009; 
Garden City's Joinder in Motion to Vacate and Reset Trial, filed March 13, 2009; 
Motion to Amend Scheduling Order re: Discovery, filed April 29, 2009; 
Order Amending Scheduling Order re: Discovery, entered June 1, 1009; 
Defendant Wesley Prouty's Answer to Second Amended Complaint and Demand 
for Jury Trial, filed June 10, 2009; 
Plaintiff's Motion to Compel Request for Entry upon Land for Inspection and 
REQUEST FOR ADDITIONAL DOCUMENTS TO BE INCLUDED IN THE CLERK'S 
RECORD-2 
001403 
other purposes, filed November 16, 2009; 
Defendant Prouty's Memorandum in Opposition to Plaintiff's Motion to Compel 
Request for Entry Upon Land, filed November 30, 2009; 
Affidavit of Counsel, filed November 30, 2009; 
Affidavit of Wes Prouty, filed November 340, 2009; 
Motion to Strike Affidavit of Jeffrey Block, filed December 9, 2009; 
Motion to Strike Affidavit of Mark Hedge, filed December 9, 2009; 
Reply Memorandum in Support of Second Motion for Summary Judgment, filed 
December 9, 2009; 
Affidavit of Counsel re: Plaintiff's Cross Motion for Partial Summary Judgment, 
filed December 9, 2009; and 
Motion for Reconsideration, filed February 12, 2010. 
Defendant Prouty respectfully requests that the foregoing be included in the Clerk's 
Record on Appeal, as well as those documents set forth and required to be included 
pursuant to Rule 28(b) of the Idaho Appellate Rules, and as well as those documents 
set forth and identified in Plaintiff's Notice of Appeal, filed on or about April 28, 2010. 
3.cd /J7i Dated this __ day of ~Y , 2010. 
RINGERT LAW CHARTERED 
BY: 
~-o~-~ - .:::::::-=:__ -------·~ 
David P. Claiborne 
REQUEST FOR ADDITIONAL DOCUMENTS TO BE INCLUDED IN THE CLERK'S 
RECORD-3 
001404 
CERTIFICATE OF SERVICE 
rrJa..y 
I hereby certify that on this ;;!:!±- day of~ 2010, a true and correct copy of 
the foregoing was served upon all parties listed below by: 
t><(_ U.S. 1\/lail, postage prepaid 
( ) hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
702 W. Idaho Street, Suite 1100 
Boise, ID 83702 
Emil R. Berg 
5186 E. Arrow Junction 
Boise, ID 83716 
( ) express Mail 
( ) facsimile 
David P. Claiborne 
REQUEST FOR ADDITIONAL DOCUMENTS TO BE INCLUDED IN THE CLERK'S 
RECORD-4 
001405 
EIVED 
1 2010 
JAI\/IES G. REID, ISB M~ounty Clede 
DAVID P. CLAIBORNE, ISB #6579 
RINGERT LAW CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
ORIGINAL 
liO ----~--
A.M--~FIL~~ !t:02 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
* 
* 
* 
) Case No. CV Pl 0806177 
) 
) 
) 
) JUDGMENT RE: COSTS 
) 
) 
) 
) 
) 
* 
* 
* 
Upon consideration of Defendant Prouty's Amended Memorandum of Court 
Costs and Attorney Fees, and Plaintiff's objection thereto, and good cause appearing 
for the relief set forth herein; 
NOW, THEREFORE, it is hereby ordered as follows: 
1) That Defendant Prouty's request for discretionary costs be and is hereby 
JUDGMENT RE: COSTS - 1 
001406 
denied; 
2) That Defendant Prouty's request for costs as a matter of right is hereby 
granted; and 
3) That as a result of the foregoing, Judgment be and hereby is entered 
against the Plaintiff, John Stem, in the amount of $5,487.74, said sum payable to the 
Defendant Wesley C. Prouty, together with interest at the rate allowed by law from and 
after entry of this Judgment. 
JUDGMENT RE: COSTS - 2 
001407 
CERTIFIC~ OF SER~~n 
I hereby certify that on this / day of~, 2000, a true and correct 
copy of the foregoing was served upon all parties listed below by: 
U.S. Mail, postage prepaid 
hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
702 W. Idaho Street, Suite 1100 
Boise, ID 83702 
Emil R. Berg 
5186 E. Arrow Junction 
Boise, ID 83716 
James G. Reid 
David P. Claiborne 
Ringert Law Chartered 
P.O. Box 2773 
Boise, ID 83701 
JUDGMENT RE: COSTS - 3 
( ) 
( ) 
express Mail 
facsimile 
001408 
TO: Clerk of the Court 
Idaho Supreme Court 
451 West State Street 
Boise, Idaho 83720 
(208) 334-2616 
JUN 2 2U U 
IN THE SUPREME. COURT OF TBE STATE OF IDAHO 
x Docket No. 37641-2010 
JOHN STEM, 
Plaintiff-Appellant, 
vs. 
WESLEY C. PROUTY 
Defendant-Respondent. 
- - - - - - - - - - - - - - - - - - - X 
NOTICE OF TRANSCRIPT OF 10 PAGES LODGED 
Appealed from the District Court of the 
CV PI 08-06177 Judicial District of tha State of 
Idaho, in and for the County of Ada, 
Michael R. McLaughlin, District Court Judge. 
This t.ranscript contains hearing held on: 
5/19/09 
DATE: May 7, 2010 
Susan G. Gambee, Official Court Reporter 
Official Court Reporter, 
Judge Deborah Bail 
Ada County Courthouse 
Idaho Certified Shorthand Reporter No. 18 
Registered Merit Reporter 
01409 
\ --
Stephen W. Kenyon 
Clerk of Supreme Court 
451 W State Street 
Boise, Idaho 83720 
' 
"*• 
In re: John Stem v. City of Garden City, Docket No. 37641 
JUN 2 4 O 
Notice is hereby given that on Monday, May 17, 2010, I lodged a 
transcript of 32 pages in length for the above-referenced appeal with 
the district court clerk of Ada County in the Fourth Judicial District. 
The following files were lodged: 
Proceeding 3/05/10 
David Cromwell 
Tucker & Associates 
cc: kloertscher@idcourts.net 
PDF format of completed files emailed to Supreme Court 
01-410 
L-
1''110. _______ _ 
IN THE SUPREME COURT OF THE STATE OF IDAHO JUN 2 4 Z01tJ 
JOHN STEM, 
Plaintiff/ Appellant, 
\S. 
WESLEY C. PROUTY, 
Defendant/Respondent. 
) 
DAViD i rk 
~~ :;::., ~t.=-:.. .. l J~ rn•~ 
OOMli\' 
) Supreme Court Docket No. 37641 
) 
) 
) Case No. CVPI0806177 
) 
) NOTICE OF TRANSCRIPT LODGING 
) 
) 
) 
Notice is hereby given that on June 1, 2010, I hand-delivered to the Ada County Appeals 
Clerk a transcript of'f'.37 pages in length for the above-referenced appeal with the District 
Court Clerk of the County of Ada in the Fourth Judicial District. 
\AL~ 
Tamara I. Hohenleitner, CSR, RPR 
thohen I eitner@cableone.net 
(208)859-8519 
, 
Date 
01411 
TA.l\1ARA I. HOHENLEITNER, OFFICIAL COURT REPORTER (208) 287-7582 
1140.--:::-------
AM. f3.' OC 
Fax: 334-2616 
John Stem 
vs. 
Wesley Prouty 
In the Supreme Court of the State of Idaho 
) 
) 
) 
Docket No. 37641-2010 
Notice of Transcript Lodged 
Notice is hereby given that on June 7, 2010, 
I lodged one ( 1) transcript of a total of 3 7 pages in length, 
as listed below, for the above referenced appeal with 
FILED 
P.M __ _ 
N 2 4 O 
the District Court Clerk of Ada County, Fourth Judicial District. 
TRANSCRIPTS LODGED 
12-15-09 Motion Hearing 
01412 
'JUN 2 4 2010 
IN THE SUPREME COURT OF THE STATE Jo1t,\;'¥;tii'}lnJFi:?: .. 
IQ) ~-~VLt:¥ . t h1t:t:, 
JOHN STEM, 
Plaintiff-Appellant 
vs. 
CITY OF GARDEN CITY, IDAHO, 
Defendant, 
and 
WESLEY C. PROUTY, 
DE,.un 
) ) Case No. CVPI-806177 
) 
~ Doc Ker +t: 3 7 Cc Li 1 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____ D_e_f_e_n_d_a_n~t_-_R_e_s-+-p_o_n_d_e_n_t_. _) 
NOTICE OF TRANSCRIPT FILED 
Notice is hereby given that on June 18, 2010, I 
lodged a transcript 77 pages in length for the 
above-referenced appeal with the District Court Clerk 
of Ada County in the Fourth Judicial District. 
Penny L. Tardiff CSR 
Hearing Dates: January 27 and December 28, 2009 
01413 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Supreme Court Case No. 37641 
Plaintiff-Appellant, 
VS. CERTIFICATE OF EXHIBITS 
CITY OF GARDEN CITY, IDAHO, 
Defendant, 
and 
WESLEY C. PROUTY, 
Defendant-Respondent. 
I, J. DAVID NAY ARRO, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 15th day ofJune, 2010. 
CERTIFICATE OF EXHIBITS 
J. DA YID NAVARRO 
Clerk of the District Court 
By F.JRADLEV J. 'n-tiES 
Deputy Clerk 
01.414 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Supreme Court Case No. 37641 
Plaintiff-Appellant, 
vs. CERTIFICATE OF SERVICE 
CITY OF GARDEN CITY, IDAHO, 
Defendant, 
and 
WESLEY C. PROUTY, 
Defendant-Respondent. 
I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
to each of the Attorneys of Record in this cause as follows: 
EMILR. BERG 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
Date of Service: 
24 
--------
CERTIFICATE OF SERVICE 
DA YID P. CLAIBORNE 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
J. DAVID NAY ARRO 
Clerk of the District Court 
By t3R~\OU:V J. 
Deputy Clerk 
01415 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Supreme Court Case No. 37641 
Plaintiff-Appellant, 
vs. CERTIFICATE TO RECORD 
CITY OF GARDEN CITY, IDAHO, 
Defendant, 
and 
WESLEY C. PROUTY, 
Defendant-Respondent. 
I, J. DA YID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the 
State ofldaho, in and for the County of Ada, do hereby certify that the above and foregoing 
record in the above-entitled cause was compiled and bound under my direction as, and is a true 
and correct record of the pleadings and documents that are automatically required under Rule 28 
of the Idaho Appellate Rules, as well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
28th day of April, 2010. 
CERTIFICATE TO RECORD 
J. DAVID NAVARRO 
Clerk of the District Court 
J TUU::.","' By BRAOU!Y ~ i'l.U:7.~)," 
Deputy Clerk 
0:141-6 
